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WititiAM M. SHEEHAN 


INTRODUCTION 


To many, the need of airplanes for hauling freight cargo may 
seem remote. The usual understanding is that demand for such 
aircraft is limited to particular situations, where impenetrable 
jungles or ice-locked mountain ranges make transportation of goods 
by air definitely advantageous. And in these situations of little or no 
surface competition, anything that flies, an eight or ten year old 
passenger liner, appears adequate. 

Yet such an understanding does not accord with the facts. 
Besides the growing demand from abroad where hundreds of obso- 
lete aircraft used for freighting must be replaced within the next 
few years, two important, albeit latent, markets for efficient cargo- 
hauling equipment merit attention. 

One is suggested by the lightning-swift German invasions of 
neighboring territories facilitated by the transportation of great 
numbers of men and supplies, including guns, trucks and tanks, in 
airplanes specially suited to the purpose. This new and effective use 
of the airplane promises to revolutionize military strategy just as 
surely and completely as has the formidable bomber. Possession of 
an armada of heavy cargo airplanes must be a matter of concern to 
governments the world over. It should be a fundamental considera- 
tion in our own national defense plans. 

Another potential demand for freight-hauling airplanes lies 
in our domestic transportation services. At present the only move- 
ment of goods by air in this country is as express on regular pas- 
senger liners. That air express shipments average only seven or 
eight pounds each is undoubtedly due to rates approximately eight 
times those of rail express, necessitated by the high cost of passen- 
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ger airplane operation. Almost everybody familiar with transpor- 
tation problems in this country agrees that a huge demand exists 
for air freight service midway in speed between the express train 
and express airplane, provided expenses of the new service can be 
reduced appreciably from present airline operating costs. A study! 
of the usefulness of one available type of airplane as a freighter 
has shown that a satisfactory and profitable long distance air freight 
service is possible today with rates but a third or a quarter those of 
air express. Probably even more favorable results could be had if 
some other type of airplane, more efficient for freighting, were 
employed. 

Whether large scale air freight operations are to be inaugu- 
rated here, as in other countries, with existing types of equipment, 
or development of a new and more efficient type of airplane will 
precede such commencement, resembles the question of whether 
the hen or the egg came first. Airline executives attribute their lack 
of enterprise in the air freight field to want of the proper type of 
equipment. Manufacturers, on the other hand, insist that an assured 
market for specially designed freightplanes must precede their con- 
struction. 

As a contribution to the better understanding of these prob- 
lems, the following survey seeks to show, first, what equipment can 
be employed for air freighting today, and, second, what sort of 
specialized freight equipment may be hoped for in the reasonably 
near future. 


I. EXISTING EQUIPMENT 


Although war demands may alter the situation insofar as mili- 
tary aircraft are concerned at any time, it is still a safe statement 
that the manufacture of airplanes is a highly individualistic activity. 
Unlike locomotives and automobiles, standardization of which has 
been made necessary by mass production methods, airplanes are 
constructed as different from each other as engineering ingenuity 
can make them. Models intended for the same purpose, or even 
subsequent editions of the same model, are likely to have important 
differences of shape, wing loading, power loading, speed, range and 
other aeronautical characteristics. There are almost as many classes 
of airplanes as there are approved type certificates. 

Airplanes of small load capacity, such as the sport plane, trainer 
or pursuit ship, obviously have little adaptability to ordinary freight 





1. W.M. Sheehan, “Air Freight for the United States”, (1939) 10 JOURNAL 
OF AIR LAW 454. 
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hauling requirements. The various types whose load carrying 
capacities are sufficiently large to warrant consideration may, for 
the purposes of this study, be grouped in three general classes: 
1) obsolescent passenger models, 2) new passenger models, 3) patrol 
boats and bombers. 


A distinction is made between passenger airplane models which 
are obsolescent and likely to be available in used condition at small 
cost and those which are new. In theory, a used airplane sells at a 
price that measures the difference in its condition from that of the 
same airplane new. In practice, however, a passenger airplane 
several years old may be purchased for much less than its real value. 
Passenger airlines, for competitive reasons, try to employ only the 
latest equipment and are constantly replacing old types with new. 
Thus, after only four or five of a possible ten or twelve years of 
“useful life’ and despite an excellent operating condition at ‘the 
time of resale, used passenger liners generally sell at from 25 to 60 
percent of their initial value. Purchase of cheap used airline equip- 
ment makes possible a very significant economy in the usually heavy 
burden of depreciation expense, an advantage which does not exist 
for latest model equipment. 


1. OBSOLESCENT PASSENGER MODELS 


According to the records of the Civil Aeronautics Authority, 
our domestic airlines on December 31, 1939, employed 263 air- 
planes, of which 35 were Lockheed 10’s, 41 Boeing 247-D’s, 43 
Douglas DC-2’s and 128 Douglas DC-3’s (including DST’s). The 
first three models were originally produced in 1934, the fourth in 
1936. Since all major airlines have arranged for delivery of larger 
faster models in the near future, it is a fair assumption that each 
of the above four types of passenger aircraft will soon be available 
for use as freighters on advantageous terms. Their chief character- 
istics appear in the following Table 1. 


It should be noted that the data presented in Table 1 relate 
to the use of the four models listed therein as passenger aircraft. 
Employed as freighters, they would operate under different condi- 
tions which make for two important changes in the flight character- 
istics stated. 


First, by hauling freight only, advantage may be taken of 
04.700 of the Civil Air Regulations which permits an appreciably 
larger aircraft gross weight for non-passenger use. Some of the 
increased gross weight would undoubtedly be for heavier landing 
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TABLE 1 


Characteristics of Obsolescent Passenger Airplanes* 





























= a a ee 
1. Seats 10 10 14 21 
2. Engines 2-WaspJrSB 2-SIH1G 2-WF52  2-G102A 
3. Rated Power (HP) 800 1100 1520 1800 
4. Gross Weight (Lbs.) 10,500 14,000 18,560 24,400 
5. Empty Weight (Lbs.) 6,350 8,940 12,000 15,900 
6. Useful Load (Lbs.) 4,150 5,060 6,560 8,500 
7. Maximum Speed 202 202 210 215 
(MPH) (5000 ft.) (8000 ft.) (6800 ft.) (7700 ft.) 
8. Cruising Speed at 8 8 185 185 


181 189 
65% Power (MPH) (12,000 ft.) (12,000 ft.) (10,000 ft.) (10,000 ft.) 
9. Cargo and Cabin 











Space (cu. ft.) 369 690 1164 1365 
10. Price New 

(in quantity) $52,000 $69,000 $90,000 $111,400 
11. Percentage of Gross 

Weight Useful 39.6 36.2 35.3 34.8 





12. Useful Load Ratio 
(Lbs.) Useful Load/HP 
Rated Power) 5.2 4.6 4.3 4.7 





gear and so forth, but much of it would constitute an increase in 
payload. There has been discussion in governmental circles about 
the adoption of a new method of determining gross weights allow- 
able. But a change of this character in 04.700 would in all prob- 
ability strengthen rather than impair the validity of the conclusions 
hereinafter presented. Second, the reduced cruising speed and 
diminished distances between refueling stops of freight service would 
enable further important increases in the payloads of the four air- 
planes listed in Table 1. These changes with their effects upon 
flight characteristics are shown in the following Table 2. 


A comparison of Tables 1 and 2 reveals that as freighters each 
of the four airplanes under consideration experiences an appre- 
ciable improvement in useful load ratio and percentage of gross 
weight useful. Item 9 of Table 2 indicates that a much smaller 
space-weight allotment may have to be made for these airplanes 
when used as freighters than the 400 cubic inches per pound of 





2. Figures checked by manufacturers, except those for Boeing 247-D. 
Items 12 and 13 are derivative. 
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TABLE 2 


Characteristics of Obsolescent Passenger Airplanes 
Used as Freighters* 





Lockheed Boeing Douglas Douglas 














Item 10-A 247-D DC-2 DC-3 
1. Gross Weight (Lbs.) 12,180 15,792 21,530 28,180 
2. Empty Weight (Lbs.) 6,461 8,918 12,000 14,905 
3. Useful Load (Lbs.) 5,719 6,874 9,530 13,275 
4. Brake Horsepower at 
120 MPH and Gross Weight 365 500 610 770 





. Weight of Crew and Fuelt 
for 500 Miles at 120 


wm 








MPH (Lbs.) 1,114 1,442 1,600 2,040 
6. Maximum Payload (Lbs.) 4,575 5,432 7,930 11,235 
7. Percentage of Gross 

Weight Useful 47.0 43.5 44.3 47.1 





8. Useful Load Ratio (Lbs. of 
Useful Load/HP of Rated 
Power) a1 6.2 6.3 7.4 


9. Space-Weight Ratio 
(Cu. In. of Cargo and 
Cabin Space/Lb. of 
Maximum Payload) 139 219 254 210 








shipment allowed now by the domestic air express tariff. However, 
freight commodities are likely to be denser than air express ship- 
ments and a space-weight allowance of 200 cubic inches per pound 
would appear to be adequate.* Even after provision for passageway 
and other operating space this allowance should be within the space- 
weight capacities of all four airplanes, with the possible exception 
of the Lockheed 10. 


The foregoing tables give but a partial picture of the four 
obsolescent passenger models as freighters. Our chief interest in 
a potential freightplane should be its cost of performing a ton-mile 
of freight transport service. In the absence of available data of this 
character, it is necessary to predicate a suitable freight operation 
and estimate the costs on the basis of general airline experience and 
practices. As a step toward this end, the following Table 3 indi- 





3. First two items based upon figures of manufacturers, except in the 
case of the Boeing 247-D. In the case of the Lockheed 10, 20% of the increased 
gross weight permitted by C.A.R. 04.700 has been allocated for structural pur- 
poses. 

4. 340 lbs. for pilot and co-pilot ; fuel and oil 0.5 lbs. per brake horsepower 
hour with 6% extra for manoeuvering, warming up, etc. 

5. Passageway space not provided for. 

6. Officials of Pan American Airways advise that their 200 cu. in. per 
lb. limit for foreign express shipments is rarely exceeded. 
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cates various estimated costs per mile of operating six of each of 
the four types of airplanes in a daily round-trip transcontinental 
freight service. The bases and assumptions employed in determin- 
ing these costs are presented in detail hereinafter in the Appendix. 


TABLE 3 


Estimated Costs of Operation of Obsolescent 
Passenger Airplanes Used as Freighters (cents per mile) 





Lockheed Boeing Douglas Douglas 
10-A 247-D DC-2 D 























Item - 
1. Personnel 14.08 14.97 16.23 17.28 
2. Fuel and Oil 3:75 5.14 6.26 7.87 
3. Overhaul and Repair (Materials) 0.78 1.07 1.48 1.75 
4. Depreciation 2.17 2.87 3.75 4.64 
5. Insurance 1.29 1.55 2.01 2.58 
6. All Other Operating Supplies and 
Expenses 14.55 17.27 2521 35.72 
Total 36.62 42.87 54.94 69.84 





The above table still leaves our analysis of old passenger planes 
incomplete. For each model has a different payload capacity and 
the total costs shown in Table 3 have yet to be divided by their 
respective probable payloads. A useful yardstick appears in Table 4 
which shows the estimated cost of carrying one ton a distance of one 
mile under the operating conditions described in the Appendix 
with each plane loaded to within 75 percent of its payload capacity. 
The latter percentage seems reasonable in view of current passenger 
traffic experience and the likelihood of a steadier, more favorable 
traffic load factor in freight service.” 


TABLE 4 


Estimated Cost of Operation of Obsolescent 
Passenger Airplanes Used as Freighters (cents per ton-mile)® 








Lockheed Boeing Douglas Douglas 
10-A 247-D DC-2 DC-3 
21.3 21.0 18.5 16.5 





It would appear from Tables 3 and 4 that obsolescent passen- 
ger airplanes as a class are practicable for low cost, long distance 





7. The subject of demand for air freight service is beyond the scope of 
this article. However, it may be stated that the largest amount of traffic assumed 
herein, that of the Douglas DC-3, is a small fraction of 1% of the air and rail 
express shipments now moving between New York and Los Angeles. For a more 
exhaustive treatment of this subject, the reader is referred to “Air Freight for 
the U. S.”" Cf. Note 1 supra. 

. Total costs shown in Table 3 divided by 75% of maximum payloads 
shown in Table 2. 
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freighting. It would further appear from these tables that freight 
operating costs per mile tend to increase with the size of the airplane 
employed, but freight operating costs per ton-mile tend to decrease 
with the size of airplane used. 

Of no small interest is a comparison of the operating costs 
indicated in Table 4 with the average rates per ton-mile for existing 
types of commodity transportation service: viz., air express, 80 cents ; 
first class rail express, 11 cents; less-than-carload rail freight, five 
cents; highway freight, four cents.® Since the costs of Table 4 are 
based on a single round-trip transcontinental schedule per day and 
operating costs tend to decrease with increased operations, a con- 
siderably more favorable comparison for air freight may be expected 
whenever operations are large enough to justify multiple schedules. 


2. New PassENGER MopDELs 


The constant striving of passenger airlines to supply the public 
with new and faster types of airplanes results in periodic replace- 
ment of standard equipment. Judging from the large and extensive 
orders placed with manufacturers in the past few months, our pas- 
senger airlines appear to be on the verge of another elaborate 
replacement program. The following Table 5 presents essential 
characteristics of four new models, one or more of which seem 
destined to become standard airline equipment in the near future. 


TABLE 5 
Characteristics of New Passenger Airplanes 



































Curtiss- Boeing 307 
Wright Lockheed Douglas’ (Strato- 
Item (Transport) (Excalibur) DC-4 liner) 
1. Seats 36 34 40 38 
2. Engines 2-Wr.Cy. 4-Wr.Cy. 4-Wr.Cy. 4-Wr. Cy. 
3. Rated Power (HP) 3,400 4,000 4,800 4,400 
4. Gross Weight (Lbs.) 38,000 40,000 47,000 45,000 
5. Empty Weight (Lbs.) 24,750 25,080 34,546 29,760 
6. Useful Load (Lbs.) 13,250 14,920 12,454 15,240 
243 294 257 240 
7. Maximum Speed (MPH) @13,000 ft. @15,300 ft. (@6000 ft. 
210 262 235 215 
8. Cruising Speed (MPH) @10,000 ft. @19,000 ft. @10,000 ft. 
9. Percentage of Gross 
Weight Useful 34.9 37.5 26.5 33.9 
10. Useful Load Ratio 
(Lbs. of Useful Load/HP 
of Rated Power) 3.9 3.8 2.6 Kb 








9. Fortune survey. 
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A comparison of Tables 1 and 5 shows that the principal fea- 
tures of the new passenger airplanes are greater size and speed. 
The latter is reflected in a very low value of useful load ratios. 
Although they have large useful loads, new passenger airplane load 
ratios are smaller than those of obsolescent passenger airplanes 
because of a tremendous increase in power required to achieve 
greater speeds. Moreover, present information tends to confirm the 
opinion that these new passenger models will cost more per pound 
of maximum payload to purchase than did their predecessor models. 
These factors do not augur well for aircraft in this classification as 
immediate or future freighters. 


3. Patrot Boats AND BOMBERS 


The United States military services have been most progressive 
in causing to be developed distinctly new types of aircraft. In par- 
ticular, efforts to procure equipment having long range observation 
and striking power have resulted in patrol boats and bombers whose 
useful load capacities sound almost incredible. Performance statis- 
tics for the most recent and probably most effective types are not 
yet available. However, the following Table 6 presents data for 
two bombers and two flying boats, the characteristics of which are 
available and may be presumed to be conservatively representative 
of airplanes in this category. 


TABLE 6 


Characteristics of Long Range 
Patrol Boats and Bombers’ 





Boeing 

B-Y299 Con- 

Flying solidated Martin Douglas 
29 156 B-19 
































Item Fortress 

1. Landplane or Flying Boat Lp. F.B. F.B. Lp. 
2. Engines 4 4 4 4 
3. Rated Power (HP) 4,000 4,200 3,400 6,000 
4. Gross Weight (Lbs. ) 45,470 65,000 80,0007? 140,000 
5. Empty Weight (Lbs. ) 26,143 29,0007? 37,572*2 ~——- 84,000 
6. Useful Load (Lbs. ) 19,327 36,000 42,428 56,000 
7. Maximum Speed (MPH) 268 226 183 Over 210 
8. Cruising Speed (MPH) 220 210 150 200 
9. Percentage of Gross 

Weight Useful 42.5 55.4 53.0 40.0 
10. Useful Load Ratio 


(Lbs. of Useful Load/HP 
of Rated Power) 4.8 8.6 12:5 9.3 








10. Data furnished by manufacturers, except those for Douglas B-19 which 
were released by U. S. Army. 
11. For freighting. 
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It should be noted that, of the four airplanes listed in the above 
Table 6, each larger slower bomber or flying boat enjoys a definitely 
greater advantage in respect to percentage of gross weight useful 
and useful load ratio than does its smaller faster counterpart. It 
may further be seen from Tables 2, 5 and 6 herein that airplanes 
in this classification may be capable of more favorable freighting 
performance than either obsolescent or new passenger aircraft. This 
type of aircraft, designed rather for useful load capacity than speed, 
may ultimately prove of great use in developing low cost air freight 
service in this country. 


II. FUTURE EQUIPMENT 


American aircraft manufacturers build equipment of surpassing 
quality for almost every conceivable purpose. Our airliners domi- 
nate skylanes the world over, our bombers and pursuit ships are 
sought after by nations engulfed in war. Yet despite this excellent 
record, despite frequent claims of producers, nothing has ever been 
built which from nose to tail and wing tip to wing tip was intended 
solely for freighting. Every so-called cargo or freight airplane has 
been simply a modified version of some model originally designed 
for passenger or military purposes. 

A made-over passenger airplane may be expected to haul 
freight just as inefficiently as would a Pullman car with its seats 
taken out and its windows boarded up. The head of one of our 
largest and most progressive airlines recently explained,!* in dis- 
cussing plans of his company for air freight service: “The railroads, 
in the conduct of their cargo business, do not use in that service 
modified passenger cars; they use equipment designed and most 
effective for the transportation of cargo. That we must do in this 
business.” 

Considerations in true freightplane design include such obvious 
features as large conveniently accessible hatches, strong floors, ample 
space, adjustable compartments, center of gravity and temperature 
controls, derrick and loading ramp attachments. The extra expense 
and loss of structural strength due to windows are no more neces- 
sary than in boxcars and trailers. Freight operating experience 
with made-over passenger airplanes is adding to our knowledge of 
these details. Not so self-evident are two further factors, which are 
essential if the future freightplane is to have a distinctly lower 
operating cost per ton-mile than has been attainable with existing 
aircraft. These fundamental factors are slow speed and large size. 





12. C. R. Smith, President of American Airlines, in American Aviation, 
April 1, 1940. 
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1. Stow SPEED 


Almost any airplane can be operated more economically over 
a given distance at a slow rather than high speed. For engine power 
required varies almost directly with the cube of the speed ; and main- 
tenance, overhaul, fuel and depreciation costs tend, or can be made 
to, decrease with the power required. This has been proved true of 
existing aircraft designed for maximum efficiency at high speeds. 
Even greater economy could be achieved if airplanes, engines and 
propellers were designed for maximum efficiency at the slow cruising 
speeds a freight service requires. 

A limit of increased economy with decreased speed of opera- 
tion is imposed only by the necessity of offering schedules fast enough 
to compete with other vehicles of transportation. It is believed by 
many experts that air freight schedules as low as 120 miles per 
hour normal cruising speed can be fixed. At this economical speed, 
air freight schedules would still be more than twice as fast as those 
of the fastest express train. 

Practically all large modern airplanes are designed for a high 
cruising speed. Hence the aerodynamic properties and general 
appearance of the future freightplane, with maximum efficiency 
intended for a distinctly lower speed, may be quite different from 
that to which we are accustomed. 

For example, although “cleanness” or streamlining are neces- 
sary freightplane ideals, parasite drag need not be quite the bugbear 
it is for high-speed passenger aircraft design. More wing area and, 
possibly, a lower wing loading may be tolerated in the interest of 
greater lift at take-off, with consequent increased useful and revenue 
loads. 

Moreover, the wings of the freightplane may be made thicker, 
particularly at the root, than those of comparable high-speed air- 
planes. This enables greater structural strength, more span and, 
very likely, more useful space. Greater span makes possible reduced 
drag and more efficient conversion of engine energy into forward 
motion. More useful space fills the need created by bulky cargo. 
There is no reason why the wings should not be designed to hold 
bulky stuff such as cut flowers, dresses and hats. Wingfoil char- 
acteristics may be selected for efficiency over a narrower speed 
range than has been necessary for existing passenger and military 
airplanes. Greatest lift at 70 miles per hour for take-off and least 
drag at 120 miles per hour for cruising calls for much less com- 
promise than maximum lift at 65 miles per hour and least drag at 
220 miles per hour. 
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2. LARGE SIZE 


The second principle that may influence freightplane construc- 
tion is large size. 

It must be admitted that the weight of most objects tends to 
increase faster than any one of their surfaces — weight being a 
matter of three dimensions and area of two. A solid cube weighs 
eight times as much when its lineal dimensions are doubled and 
the area of the bottom surface increased only four-fold. But an 
airplane is not solid and its shape is more like that of a saucer than 
a cube. Hence this physical rule does not operate with such deadly 
effectiveness in increasing sizes of airplanes. Moreover, this factor 
is offset by operation of an opposite tendency. 

Airplanes of the same design and speed but different size have 
many components that weigh approximately the same, viz., instru- 
ments, indicators, radios, navigation lights, propellers, carburetors, 
magnetoes and other engine accesories. Even the engine weights 
are not proportional to the sizes of the respective airplanes, for 
larger engines usually have a smaller weight per rated horsepower. 
Consequently, the percentage of airplane gross weight that is useful 
(i.e. non-structural) tends to be greater with airplanes of larger 
size. Or, to put this in a slightly different way, an airplane twice 
as large as another of the same design and speed should have more 
than twice its useful load. 

A comparison of Tables 1 and 6, showing the percentage of 
gross weight useful for obsolete passenger and military aircraft 
respectively, indicates that so far increased size has resulted in 
increased percentage of gross weights useful. To be sure, Table 5 
reveals that the much larger passenger airplanes of today have not 
quite the same percentages of gross weight useful as the passenger 
aircraft of six years ago shown in Table 1. But modern passenger 
airliners have sacrificed what might have been an improved per- 
centage of gross weight useful for greatly increased speed. Where 
cruising and maximum speeds of larger airplanes have not been 
changed greatly from those of the obsolescent passenger airplanes 
(patrol ships and bombers, Table 6), percentages of gross weight 
useful and useful load ratios of a most favorable character have 
been obtained. 

Quite apart from the above advantage of increased percentage 
of gross weight useful enjoyed by larger airplanes is that of de- 
creases in certain operating costs. Many airline operating costs are 
constant in that no matter how much traffic is experienced, operat- 
ing expenditures tend to remain the same. Thus, although a 12 ton 
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airplane may haul as much payload as two six ton ships, piloting, 
ground personnel, fuel and oil, overhaul and repair, airport and 
office rentals, communications and many other operating expenses 
of the 12 ton craft tend to be somewhat less than the same costs 
for the two smaller airplanes. 

Discussion of freightplane design is hardly complete without 
mention of one phase of it that belongs to the more remote future. 
By analogy to other forms of transportation, the ultimate freight- 
plane ideal would seem to be a train of one power unit, to provide 
propulsive energy, and a number of engineless units, to haul cargo. 
In theory, this arrangement should make possible much larger useful 
load ratios than are likely for any single-unit freightplane. Ex- 
tended consideration of this fascinating problem is beyond the scope 
of this study, yet it may be pointed out that, following the example 
of other countries, our own government might do well to provide 
funds for exploring freight-glider possibilities.1% 


III. CONCLUSION 


A careful analysis of the situation reveals that there is at 
home and abroad today a real need of airplanes for hauling freight 
exclusively. By various economies, such as slow flying speeds, large 
payloads, use of second-hand aircraft, three classes of existing types 
of airplanes may be employed for this purpose, viz., obsolescent 
passenger airplanes, modern passenger airplanes and patrol boats 
and bombers. The first group appears to be the most practicable 
because of availability at prices enabling a small depreciation burden. 
The second class appears to be too expensive, from both capital 
and operating costs points of view, to hold much hope of present or 
future usefulness as freighters. The last does give promises of 
being ultimately the most economical class of existing airplanes for 
freighting. 

All present types of airplanes can at best be no more than make- 
shift freighters. Real operating efficiency and economy can be 
hoped for only when a radically different kind of airplane is pro- 
duced for air freight. Aside from the more obvious features of 
freightplane construction, such as doors, loading facilities, spacers, 
etc., the prime requisite of low cost of operation appears to suggest 
two fundamental principles: 1) large size and 2) maximum operat- 
ing efficiency of airplane, engine and propeller at a relatively low 
cruising speed. 





13. It is stated in reliable quarters that Russians have experimented suc- 
cessfully with a string of as many as 21 sailplanes pulled by a single airplane 
over considerable distances, with units being taken on and let off during progress 
of the train. 
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The specially designed freightplane of the future merits the 
careful consideration of our aircraft manufacturers. In an age 
that places terrible risks upon nations unprepared for modern aerial 
warfare, no matter how great their size or desire to avoid war, 
the freightplane stands out as a vehicle of unlimited military import- 
ance. As a potential instrument of peaceful economic development, 
it gives promise of being to air freight transportation what boxcars 
and trailers have been to rail and highway commodity transportation. 


APPENDIX 


The methods by which the various operating costs of Table 3 
have been estimated are produced herewith. No pretense is made 
that the estimates are an exact index or are suitable for every kind 
of air freight operation. However, airline practices and statistics 
have been employed as far as possible and the estimates are pre- 
sented as a reasonably accurate approximation of the cost of operat- 
ing the service described below. 

Operation over one of the four present transcontinental airways 
is assumed with a total route distance, allowing for minor deviations 
to tap additional traffic centers, of approximately 3,000 miles. One 
flight daily east and west except Sundays and holidays, involving 
about 600 flights per year, is scheduled. Normal cruising speed is 
120 miles per hour, which, with 18 or 20 intermediate stops, allows 
a coast to coast over-all time schedule of 30 hours, or “second morn- 
ing” delivery, compared with “first morning” for air express and 
“fourth morning” for fast rail express. 

Six airplanes are used making an average daily burden on each 
of 1,000 miles, slightly higher than high speed passenger airline 
practice permits. Hangar facilities, a repair shop and traffic office 
are provided for at each terminus—as well as traffic space at each 
intermediate station and an extra traffic office in Chicago, the nation’s 
freight center. In keeping with freight standards, equipment, loca- 
tions, number and dress of personnel etc. are influenced more by 
considerations of utility and economy than of style or appearance. 
To minimize capital requirements all equipment other than airplanes 
and tools, including hangars, offices, refueling and communication 
facilities are leased rather than purchased. 

The various items of operating expense are budgeted pursuant 
to the classifications generally employed by airlines. However, no 
distinction is made between direct and indirect expense, nor between 
flying and other personnel. Sales costs are not provided for, since 
traffic would doubtlessly be mostly with industrial companies whose 
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business could be solicited directly by the traffic department. Nor 
is any provision made for passenger expense for obvious reasons. 

(1) Personnel. The following Table 7 shows the approximate 
numbers, types and salaries of the personnel of the transcontinental 
service described herein. 


TABLE 7 


Air Freight Personnel 
(Cost per Month) 





















































Number Type Salary Total 
1 President and General Manager $500 $500 
1 Operations Manager 300 300 
1 Traffic Manager 250 250 
3 Division Traffic Managers 175 525 
9** Traffic Solicitors 125 1,125 
3 Traffic Control Clerks 150 450 
3 Stenographer—Secretaries 140 420 
3 Stenographers 100 300 
1 Bookkeeper-Accountant 160 160 
18 Field Attendants 140 2,520 
6 Meteorologists 150 900 
18** Mechanics 140 2,520 
15 First Pilots 500 7,500 
15 Second Pilots 250 3,750 
97 $21,220** 





The 18 field attendants are men at intermediate stations capable 
of assisting in refueling, loading and unloading the two daily flights, 
as well as soliciting and caring for traffic at each station. 

Item 1 of Table 3 is obtained by dividing the total monthly 
payrolls shown in Table 7 by 150,000, the number of miles scheduled 
to be flown in a month. 

(2) Fuel and Oil. Item 2 of Table 3 is based upon the actual 
power requirements at a freight cruising speed of 120 miles per hour 
(block-to-block speed about 110 miles per hour) of each airplane 
as shown in Table 2. A specific fuel consumption of 0.48 and a 
specific oil consumption of 0.02 pounds per horsepower are taken. 
Fuel weight of six pounds per gallon and oil weight of 7.5 pounds 
are assumed. Six percent has been added for warming up, take-off, 
and manoeuvering. Gasoline is computed at 12 cents a gallon, oil 
at 40 cents a gallon.'® 





14. The above personnel is required for the six Lockheed 10’s. 2, 7 and 
13 traffic solicitors (one for each 560 lbs. of additional payload capacity), as 
well as 7, 16, and 22 mechanic (cf. Overhaul and Repair) are added for the 
Boeing 247-D, Douglas DC-2 and Douglas DC-3 respectively. 

15. Fuel and oil requirements err on the high side, since full capacity pay- 
loads are provided for, whereas only a three-quarters capacity payload is 
expected normally. 
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(3) Overhaul and Repair (Materials). An exhaustive analy- 
sis'® or airline maintenance costs, based upon the operating 
procedure of the largest passenger airlines in the United States, 
shows that overhaul and repair requirements of the Lockheed 10 
for each major overhaul period of 400 hours were 1,882 mechanic 
hours of labor and $686 of materials and supplies. These require- 
ments are for passenger airline cruising speed taking 65 or more 
percent of rated engine power. With a slower freight cruising 
speed taking a much smaller percentage of engine power, it may be 
assumed that the same maintenance requirements will suffice over 
twice as great an overhaul period. Thus a normal cruising speed 
of 120 miles per hour, with an average ground speed of about 110 
miles per hour, will produce 88,000 revenue miles between major 
overhauls, or, on the basis of the above materials’ cost, 0.78 cents 
per mile for the Lockheed 10. The other figures of Item 3, Table 
3 bear the same relation to that for the Lockheed as do their 
respective rated engine powers to the rated engine power of the 
Lockheed.!7 


(4) Depreciation. The investment cost of each type of air- 
plane is taken at half the cost new, as shown in Table 1, with four 
years of freight “life” remaining. Division of the annual deprecia- 
tion by 300,000, the revenue miles to be flown each year by each air- 
plane, gives the figure shown in Item 4 of Table 3. 


(5) Insurance. The law permits a common carrier in effect 
to limit liability for loss or injury to goods in its care.18 Follow- 
ing the example of the rail and air express service, a freight airline 
may place a liability limit of $50 per shipment and compel shippers 
to pay an extra fee (which is virtually self-insurance) for valua- 
tions above this at the rate of ten cents per $100. If the Lockheed 
10, Boeing 247-D, Douglas DC-2 and Douglas DC-3 when three- 
quarters loaded (cf. Item 6, Table 2) carry packages averaging 25 
pounds and going a distance of 1,000 miles,’® they will entail 





16. Analysis of Characteristics and Estimated Basic Operating Costs of 
Various Lockheed Models for Airline Operation, Lockheed Aircraft Corporation, 
May 21, 1937. 

17. It may be seen that with 1,882 mechanic hours required for each 
88,000 miles, and with 6,000 miles scheduled per day, a crew of 18 mechanics 
is required for the Lockheed 10. 25 for the Boeing 247-D, 34 for the Douglas 
DC-2, 40 for the Douglas DC-3 are the numbers of mechanics required for those 
Planes, employing the same rule of proportionality used in determining mate- 
rials’ costs. Cf. Personnel. 

18. G. W. Ball, “Compulsory Aviation Insurance”, (1933) 4 JOURNAL 
OF AIR LAW 52. 

19. The average weight and distance of shipments in a future freight 
service are difficult to predict. However, it would seem that the type of traffic 
to be catered to by air freight should be something in weight between present 
rail and air express averages (50 and 7 Ibs. respectively) and in distance greater 
than present rail and air express averages (both approximately 800 miles). 
Tariffs may be devised to attract the type of traffic desired. 
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cargo liabilities (at ten cents per $100 value) of 0.57, 0.68, 0.99 and 
1.40 cents per revenue mile respectively. 

Full hull coverage including crash is nine percent per annum 
of the value of the airplanes averaged over their four years of 
freight “life.” This annual cost is divided by 300,000, the number 
of revenue miles per plane per year, for a crash insurance cost of 
0.39, 0.52, 0.67 and 0.83 cents per mile respectively. 

Public liability insurance to the extent of $50,000 per person 
and $100,000 per accident together with property damage coverage 
up to $5,000 is generally quoted at about 0.25 cents per mile. 

For all other insurance, such as employees’ fidelity and property, 
an arbitrary allowance of 0.1 cents per mile is made. 

The figures shown in Item 5, Table 3 are the respective totals 
of the four above classes of insurance. 

(6) All Other Operating Supplies and Expenses. These may 
be subdivided into rentals, supplies and materials, communications, 
pick-up and delivery, taxes and legal expenses. 

(a) Rentals of hangar facilities and shops at each terminus 
and some convenient intermediate point, $1,500 per month. Land- 
ing rights and use of field equipment, servicing and traffic depart- 
ment space at 20 airports, $2,000 per month. Offices for traffic 
departments in New York, Chicago and Los Angeles, $350 per 
month. 

(b) Supplies and materials, including maintenance of tools, 
machines, field and office equipment, printing, stationery, traveling 
expense and incidentals, $2,500. 

(c) Communications, including emergency radio, telegraph, 
telephone and TWX teletype service, $1,500 per month. 

(d) Pick-up and delivery service, 75 cents per shipment.?° 
With a 25 pound, 1,200 mile average shipment, a three-quarters 
capacity payload and 150,000 revenue miles per month, pick-up and 
delivery costs of the Lockheed 10 fleet should amount to $12,870 
per month. 

(e) Taxes, including social security and property, $600 per 
month. 

(f) Legal expenses, $500 per month. 





20. With a surcharge for shipments of more than 40 Ibs. each. The average 
pick-up and delivery cost in the collaborative air express service of the passen- 
ger airlines and the railway express agency is approximately one dollar. Whether 
similar collaboration is to be had with the Railway Express Agency or an 
independent service arranged, 75 cents for freight pick-up and delivery seems 
an adequate amount for this purpose. The cost of collection and delivery to the 
Railway Express Agency in its own express business is 22 cents per shipment, 
according to the Federal Coordinator’s Merchandise Traffic Report, U. S. 
Government Printing Office, Washington, D. C., 1934 
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Adding the above items and dividing by 150,000, the number 
of revenue miles scheduled to be flown each month, indicates a total 
cost in this category of 14.55 cents per mile for Lockheed 10. 

The remaining figures of Item 6, Table 3 bear the same rela- 
tion to this figure as their respective freight payload capacities do 
to that of the Lockheed 10. 





FEDERAL CONTROL OF AIR COMMERCE 
Mabel Walker Willebrandt* 


Development of a body of law govening the use of the air as a 
medium of travel has been hampered by legal uncertainty from the 
very start. Those who were most interested in aviation have sought 
a means whereby the right of flight and the regulations governing the 
conditions of flight might emanate from a central unchallenged source. 
Another, and by far the larger group, having neither interest in nor 
desire to use the air as a highway, feared the effect of its use, and, 
acutely conscious of the historical limitations on the federal power 
to regulate commerce in the development of the railroads, actively 
opposed or urged caution in any federal law on aviation. 

The smaller group, at one time regarded as visionary, believing 
tenaciously in the ultimate NECESSITY of central control, has 
advanced one theory after another to justify the United States Gov- 
ernment regulating all phases of aviation. 

Prior to the first federal law in 1926, there was much toying 
with the thought that the air was analogous to navigable waters, and 
a law controlling its use could be invoked under the admiralty powers 
of the Federal Government. A constitutional amendment was also 
suggested. General use of the airplane, demanding the regulation 
of a law, arrived before there was any unanimity of legal thought on 
what kind of a law would be best. This produced a multiplicity of 
statutes, both state and federal. Conflict of legal thought has con- 
tinued. Thus, for two decades prior to the passage of the Civil Aero- 
nautics Act of 1938, legal writers have argued the question—Has the 
Federal Government under its Treaty Power, Postal Power, War 
Power, power to regulate interstate commerce, or any other power, 
or legal theory growing therefrom, the right, to the exclusion of the 
forty-eight sovereign states, to regulate and control aviation? 

Observing this debate, I have become increasingly convinced 
that the lawyers are relatively helpless—as has so often been true 
when law attempts to impede the rising tide of scientific development. 
They are unable, by any theory or historical interpretation of con- 
stitutional powers, to prevent the law from finally adapting itself to 
the necessities of the scientific growth. 

Although the Civil Aeronautics Act of 1938 falls short of openly 
declaring exclusive jurisdiction of the Federal Government over air 





*Member of District of Columbia Bar; Chairman, Committee on Aeronautical 
Law, American Bar Association. 
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transportation, it so practically covers the field that there is very 
little left for the states to do in aviation except, perhaps, establish 
and maintain airports, and cooperate with the Federal Government. 
A study of what has been done by the Civil Aeronautics Authority 
since it was established in 1938 shows this. By supervision of air- 
craft, licensing of airmen, control of aviation schools, establishment 
of a system of air highways (belts 20 miles in width linking all the 
great cities of the United States), there is from a practical standpoint 
so little of aviation left for the states to operate on that the realist 
must surely see that states’ rights on this subject are moving into the 
sunset, just as surely as rights of the American Indian dissolved 
before the expanding nation. 

However, there still exist two rival legal camps, and, believing 
as I do in the necessity and inevitability of a national law excluding 
state law, it seems to me pertinent to mention briefly the various 
federal powers and legal theories which have been argued in the past, 
and which still may be used to bulwark national control—if and when 
it is challenged as it continues to reach out to govern more and more 
elements of air transportation. Theories, advanced from time to time 
to justify the right of the Federal Government occupying this field 
of law exclusively, are the more likely to be needed because it seems 
to be the general view that for everything the Federal Government is 
now doing, it must find authority in the constitutional power to regu- 
late interstate commerce. As the United States Government fines air- 
men, revokes licenses, condemns craft, issues and denies certificates 
of convenience and necessity for new lines, establishes and denies 
airways and polices them, controls the use of radio, establishes 
standards of manufacture, maintenance and repair, and hours of 
service, and promulgates regulations on all the other subjects which 
may prove necessary, conflict is likely to arise with state law, or the 
federal authority may be challenged as not deriving sufficient power 
under the commerce clause of the constitution. To meet such a 
challenge, the government may cite some or all of these other powers 
as an aid to its power under the commerce clause. 

In 1928 the United States signed the Pan American Convention 
on Commercial Aviation which pledged that each signatory would 
“procure as far as possible uniformity of laws and regulations gov- 
erning aerial navigation.” 

In 1932 the Committee on Aeronautical Law! posed the Ameri- 
can Bar Association with the question—‘“Has not the Congress of 
the United States now the power and duty (in order to put the Pan 
American Convention into effect) to pass requisite legislation 





1. 67 Reports of A.B.A., pp. 376-81. 
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irrespective of the difference between interstate and intrastate 
commerce ?” 

The Federal Constitution calls treaties of the United States a 
part of the “supreme law of the land.” Courts have, therefore, 
recognized them as equivalent in operative force to the constitution. 

The idea that a treaty may actually add to the delegated powers 
of the Federal Government over the subject-matter forming the 
obligations of the treaty was premised upon the case of Missouri v. 
Holland,? which upheld a law regulating the killing of migratory 
birds enacted to make a treaty effective. The law, except for such 
treaty, would probably have been unconstitutional. 

Although there are no American cases in which the treaty power 
has been construed to enlarge federal jurisdiction over aviation, an 
opinion by Lord Sankey of the Privy Council of England, Jn Re 
Regulation and Control of Acronautics in Canada,* presents an 
interesting analogy. There, the question propounded was whether 
the Parliament of the Dominion of Canada should alone legislate 
on the control and regulation of aeronautics, or whether it is so 
related to provincial property and civil rights as to be properly 
controlled by province laws with the Dominion’s jurisdiction corres- 
pondingly limited. The Paris Convention relating to the regulation 
of aerial navigation was signed by the representatives of allied and 
associated powers, including Canada, and ratified in June 1922. 

In the Canadian courts argument had endeavored to bring the 
general subject of aeronautics within the class of subjects assigned 
respectively by the British North America Act of 1867 et seq. to the 
Dominion, or to the provinces. But a quotation from the opinion of 
the Privy Council shows that it was the treaty which influenced 
their decision: 

Their Lordships are of opinion that it is proper to take a broader 
view of the matter * * * They consider the governing section to be 
Section 1932, which gives to the Parliament and Government of Can- 
ada all powers necessary and proper for performing the obligations 
toward foreign countries arising under the treaties between the Empire 
and such foreign countries. * * * It would therefore appear to follow 
that any Convention of the character under discussion necessitates 
Dominion legislation in order that it may be carried out. . .4 

In assigned and reserved powers between the provinces and the 
Dominion, Canada and the United States are not alike. But the 
Privy Council based its conclusions upon the necessity of the 
Dominion carrying out a treaty, because under Section 132, the 





2. 252 U.S. 416 (1920). 

3. Great Britain, Judicial Committee of Privy Council, Oct. 22, 1931, (1932) 
A.C. 64; 146 L.T. 76; 1932 U.S. Av. 85. 

4. Throughout this article italics are supplied unless otherwise indicated. 
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Dominion has sole power to execute treaties. And—in that respect, 
our Federal Government is exactly like the Dominion Government ; 
it also has exclusive power to carry treaties into effect. 


Arguments advanced for control of aviation by the Federal 
Government under the constitutional powers of Congress to establish 
post roads and to provide for the common defense have been persua- 
sive. Indeed, much of the power of the present law in establishing 
airways rests on the Postal Power. But, although the plenary power 
of Congress over aviation during war time is readily admitted, the 
advisability of using it to effect regulation during peace times has 
been doubted and so it has, to date, been seldom used. With war 
enveloping Europe, we will likely hear more of this power, justifying 
air defense expansion and perhaps almost totalitarian acts of control. 


In considering the power of the Federal Government to legislate 
in, and control the field of air law to the exclusion of the states, 
writers on the subject have mentioned, but it seems to me, have failed 
to give sufficient emphasis to an interpretation of the commerce 
clause of the constitution known as the “uniformity of regulation” 
theory. It first appeared in the case of Cooley v. Port Wardens® in 
1851, and has continued to be recognized in an unbroken line of 
decisions by the Supreme Court of the United States. These cases 
point out that there exists a field where the Federal Government may 
act under the interstate commerce power because factually the prob- 
lems are so inherently national in character that they require uni- 
formity of regulation affecting all the states alike.® 


Factually it is becoming clearer every day that aviation in all 
its phases is so inherently national in character, that it requires abso- 
lute uniformity of regulation affecting all planes, all pilots, and all 
instrumentalities of air commerce alike. But when the legal pro- 
blems of flying first arose, that was not so plain. To have applied 
the uniformity of regulation theory then, Congress and the courts 
would have had to concede that aviation inherently did not admit 
of state control. In those barnstorming days Congress and the courts 
did not foresee the stratoliner, or even the small free roving sport 
planes with a cruising range far wider than state lines. If, however, 
the question were one of first instance now, with courts able to 
take judicial notice of the airplane’s use in the “blitzkrieg,” prob- 





5. 12 How. (U.S.) 299, 13 L. ed. 996. 


6. See Comment Note to Kelly v. Werpinaiee, on U.S. A): 82 L. ed. at p. 

4, for other examples. Mobile County v. Kimball, 102 U.S. 26 L. ed. 238 
(1881) (Case involved improvement of harbors by state) Hore there can of 
necessity be only one system or plan of regulation, and that Congress alone can 
prescribe.” Missouri ex. rel Barrett v. Kansas Natural Gas Co., 265 U.S. 298, 
68 L. ed. 1027, 1931. “The paramount interest (moving of natural aan from 
producing field) is not local but national—admitting of and requiring uniformity 
of regulation. 
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ably few would be heard to say that aviation is not inherently 
national in character. 

With various theories before it, supporting in different degree 
federal control of aviation, Congress in 1938 passed the Civil 
Aeronautics Act.’ The purposes of the Act, stated in the declara- 
tion of policy are the encouragement and development of “an air 
transportation system properly adapted to the present and future 
needs of the foreign and domestic commerce of the United States, 
of the Postal Service and of the National Defense,” the ‘regulation 
of aviation to promote safety and economical operation, and “the 
encouragement and development of civil aeronautics.” 

That is a pretty comprehensive purpose, but apparently it was 
not the immediate congressional intention to wipe out state reg- 
ulation. At the Senate hearings® in reply to a witness who testified 
as to the need for federal regulation to the exclusion of the states, 
SenatorMcCarran expressed the legislative aim: 

Senator McCarran. The thought that you are exploiting now is 
one that the author of S. 3659 himself (Senator McCarran) had in 
mind, but he did not want to become revolutionary with one stroke. In 
other words, he thought that with proper coordination between federal 
authorities and the state authorities for a period of time, at least, 
eventually if it were deemed proper, we would come to the condition 
whereby control of the air would not recognize State lines. 

The Act itself is couched in broad terms. Those terms, in the 
light of the legislative history, lead to the conclusion that although 
Congress may not have intended the immediate abolishment of all 
state law and regulation, it did intend to invoke the full strength 
of all powers of the Federal Government of every kind, both 
express and implied, and to have them used in a practical way, 
irrespective of state boundaries. 

The theme of this paper is to suggest that step by step in con- 
formity with such legislative aim, the Federal Government is Cover- 
ing the entire field of aeronautics to such an extent that state law 
or regulation is becoming unnecessary, save where it can assist or 
facilitate federal control. 

By a rather unusual use of definitions, federal responsibility 
is extended practically and factually to all phases of aeronautics, 
all persons engaged in flying, and to almost all instrumentalities of 
aviation save actual acquisition and operation of airports. 

The important definitions are “Air Carrier’, “Air Trans- 
portation”, and “Air Commerce”. “Air Carrier means any citizen 
of the United States who undertakes . . . to engage in air trans- 





7. June 23, 1938, C. 601, 52 Stat. 
8. S. 3659, 75th Cong., 3d Sees., pee a 7, 1938. See Rhyne, Civil Aeronautics 
Act Annotated (1939). 

















FEDERAL CONTROL OF AIR COMMERCE 209 


portation.” The definition of “Air Transportation” is included 
within the definition of “Air Commerce”. 

Title VI imposes federal responsibility for safety regulations,® 
such as minimum standards, airman certificates, aircraft certificates, 
airworthiness certificates, maintenance of equipment, inspection, etc. 
and Section 610 declares it to be unlawful “for any person to operate 
in air commerce” unless certificates are first obtained from the 
Authority. 

Title I, Section 1(3) of the Act defines “Air Commerce” as 

“ ‘Air commerce’ means interstate, overseas, or foreign air com- 
merce or the transportation of mail by aircraft or any operation or 
navigation of aircraft within the limits of any civil airway or any 
operation or navigation of aircraft which directly affects, or which 
may endanger safety in, interstate, overseas, or foreign air commerce.” 

To illustrate the broad scope of jurisdiction given to the 
Authority by this definition of Air Commerce, I have broken it 
into four parts, each forming the subject of discussion of a sep- 
arate kind of federal jurisdiction. It will be seen that some powers 
are old and well accepted, others are novel, and, as yet unsettled in 
application, 

(a) “Interstate, overseas, or foreign air commerce” 

This, of course, is the usually accepted sphere of federal power. 
For the purposes of this article, it needs no discussion.!° 
(b) “transportation of mail by aircraft” 

To protect the United States mails, and if necessary, to police 
the craft which carries the mails or the route it takes, is so gen- 
erally understood to be a field of federal control that it merits only 
passing mention. 

(c) “any operation or navigation of aircraft 

within the limits of any civil airway” 

The United States Constitution grants to Congress the power 
to establist post offices and post roads. When this power was 
surrendered to the Congress by the states, it was a complete power, 
and carried with it the right to do all necessary to make the power 
effective.’ It is, therefore, a governmental duty to provide highways 
for the carriage of mail.!* Just as this provision of the constitution 





9. A Safety Board was set up in the Act, but by Executive Order, the 
President abolished this Board and consolidated its functions with the Civil 
Aeronautics Authority, which hitherto independent Board was transferred to the 
Commerce Department. The Executive Order is operative as law unless within 
60 days thereafter Congress disapproves it. On May 15, 1940 the resolution of 
disapproval failed in the Senate. Since there was no diminution of federal powers, 
but only a shift of where the powers would be administered, the Executive Order 
has no effect on the subject under discussion. 

10. Tarney, Methods for Differentiating Interstate Transportation from 
Intrastate Transportation, (1938) 6 Geo. Wash. Law Review 553. 

11. Hz parte Rapier, 143 U.S. 132, 36 L. ed. 93. 

12. Ada County v. Wright, State Auditor, 92 P. (2d) 134, 410 (Sup. Ct. 
of Idaho 1939). 
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authorized the development of post roads, so is it invoked in this Act 
to designate “roads of the air” and their improvement by lights 
and radio beams. 

Title I, Section 1(16) of the Act defines these roadways of 
the air. 

“*Civil Airway’ means a path through the navigable air space of 

the United States, identified by an area on the surface of the earth, 

designated or approved by the administrator as suitable for interstate, 

overseas, or foreign air commerce.” 

A vast network of “airways” has been established, ostensibly, 
as in the case of post roads, for the mails to pass, but actually, 
for the use of all who travel. They are twenty miles wide and link 
almost all the large cities of the United States. Thus the already 
cover most of the flyable territory of the United States and embrace 
a large percentage of the population. The Federal Government is 
given exclusive jurisdiction of the operation of any aircraft coming 
within the boundary of these roadways of the air, which means that, 
irrespective of our theories about federal or state jurisdiction, the 
Federal Government is actually exercising exclusive control over 
both inter and intrastate aviation in large areas of every state. 

To illustrate the extent of this network of civil airways within 
which no aircraft or pilot may operate without a certificate from the 
Civil Aeronautics Authority, reference is made to the map on the 
following page. It shows that every state in the Union is crossed by 
an airway and practically all the larger cities, with a population of 
100,000 or more, are terminal points. 

In 1935 federal airways covered 434,280 square miles, but by 
June 1940 this had increased to 575,122 square miles—or an increase 
of 32%.'8 As of May 3, 1940, there were one hundred applications 
for new air routes pending before the Authority, and twenty-five 
applications for amendments to existing certificates for extensions 
or to include additional stops. 

Also the number of certified aircraft and pilots is constantly 
increasing.14 

By establishing airways and linking city after city into the 
network, the Federal Government is steadily acquiring jurisdiction 
over the territory and the population of all the United States, without, 
as Senator McCarran prophesied, any recognition of state lines. 

The following table, to be studied with the map, gives a better 
idea of the practical importance of physical coverage of these air- 
ways: 





13. First Annual Report of Civil Aeronautics Authority, p. 49 (1989) and 
Department of Statistics of C.A.A. 

14. From April 1939 to April 1940, certificated aircrafts increased 16.9% 
and certificated pilots 35.8%. 
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AREA IN SQUARE MILES 
DIVISION AND STATE Total Airways Percent 
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Ollahoma «<..0600 69,414 
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POPULATION 


797,423 
465,293 
359,611 
4,249,614 
687,497 
1,606,903 
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4,041,334 
9,631,350 

26,260,750 


6,646,697 
3,238,503 
7,630,654 
3,629,367 


21,145,221 


2,563,953 
2,470,939 
4/842'325 
2,939,006 
680,845 
692,849 
1,377,963 
1,880,999 

17,448,879 


238,380 
1,631,526 

486,869 
2,421,851 
1,729,205 
3,170,276 
1,738,765 
2,908,506 
1,468,211 


15,793,589 


2,614,589 
2,616,556 
2,646,248 
2,009,821 


9,887,214 


1,854,482 


2,396,040 
5,824,715 
12,176,830 





Cities on 
Total Airway Stops Percent 


187,045 
102,062 

32,626 
931,088 
252,981 
164,072 


1,669,874 


8,168,392 
561,037 
2,996,273 
11,725,702 


2,388,893 

593,697 
3,523,531 
1,221,706 


7,727,827 


858,046 
248,497 
2,130,755 
578,249 
39,709 
70,162 
320,041 
239,088 


4,484,547 


804,874 
486,869 
272,980 
135,980 
173,623 
171,723 
469,561 
510,737 
3,026,347 


307,745 
632,609 
394,678 
103,906 


1,438,938 


81,679 
592,174 
326,647 

1,457,482 
2,457,982 
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MounNTAIN 
Montana: <.cnes00. 146,131 24980 17.1 537,606 123,727 23.0 
Ndahotcstaes asec ces 83,354 10,440 12.5 445,032 47,444 10.7 
Wivomine: <.2..0...... 97,548 14,760 15.1 225,565 42,516 18.8 
Colorado css dooce: 103,658 8900 8.6 1,035,791 371,194 35.8 
New Mexico ....... 122,503 16,900 13.8 423,317 41,451 98 
ARIZONA <cce caresses 113,810 16,500 14.5 435,573 94,419 21.7 
Wate cesechicreresiacen 82,184 13,060 15.9 507,847 140,267 27.6 
INGUAtaNeS Nan car eee 109,821 10,940 10.0 91,058 26,911 29.5 
MOtales siesicacteeiets 859,009 116,480 13.6 3,701,789 887,929 24.0 
PACIFIC 
Washington ........ 66,836 14,500 21.7 1,563,396 513,321 32.8 
Oregon access sence 95,607 12,580 13.2 953,786 319,443 33.5 
CAlMOPAla: o6.5. 5.656606 155,652 31,160 20.0 5,677,251 2,675,406 47.1 
BOIAN eiclsiceiseerens 318,095 58,240 18.3 8,194,433 3,508,170 42.8 
Uniten Srates*:.......... 2,973,776 575,122 19.3 122,775.046 36,927,316 30.0 


The United States has an area of 2,973,776 square miles and 
of this 575,122 square miles, or 19.3 per cent, is covered by Federal 
airways. The East North Central, Middle Atlantic, South Atlantic 
and New England states have a total area of 632,604 square miles 
and 205,682 square miles, or 32.5 per cent, are traversed by airways. 

The Mountain states are 13.6 per cent covered by airways; 
the West North Central states by 12.6 per cent and the Pacific 
states by 18.3 per cent. These smaller percentages for the western 
states are readily understandable when consideration is given to 
topography and population. 

In considering the population statistics in the above table, it 
must be kept in mind that column five, population of cities on 
airway stops, represents only those cities that are in an airway 
and also actually on a scheduled stop. Naturally the percentages 
shown in column six would have been larger if data could have 
been obtained to show all the population of cities, towns and rural 
areas that are really within the path of an airway. 

The table reveals, as is to be expected, that the State of New 
York has the highest percentage of its population—64.9%—living 
within airways and on scheduled stops. Over 60% of the areas of the 
States of New Jersey, Massachusetts and Rhode Island are now 
embraced within civil airways and consequently under federal 
jurisdiction. And Connecticut, still asserting a vigorous policy of 
state control, has only 25% of her territory left where her state 
licensed planes may fly. Seventy-five per cent of the area of the 
state has come into the system of civil airways and under the 
control of the Federal Government. 





15. Population figures and square mile area of states obtained from United 
States Department of Commerce, Bureau of Census, United States Summary 
(1930). Miles of civil airways from C.A.A., as of June 30, 1940. 
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(d) “any operation or navigation of aircraft which directly 
affects, or which may endanger safety in, interstate, over- 
seas, or foreign air commerce.” 

This jurisdiction over any aircraft, whatever its mission, or 
wherever it is found, 7f it is likely to endanger safety in interstate 
commerce extends the arm of the United States well beyond 
the territory embraced within civil airways. It is the penumbra 
of federal jurisdiction. 

But control over operations intrastate in character in order 
to protect interstate commerce is justified to some extent under the 
early cases upholding the Safety Appliance Acts on railroads,® 
by the Minnesota Rate Cases,17 and by related decisions where 
state laws or regulations have been invalidated or federal require- 
ments upheld, because, on the one hand, the state had imposed an 
undue burden on interstate commerce,!® or because the subject- 
matter of the federal law was so inherently national in character that 
uniformity of regulation was necessary.!® 

An uncertified pilot flying an aircraft that is not airworthy 
in intrastate commerce may directly affect or endanger safety in 
interstate air commerce. 

Such a pilot will surely use the airways, and will land on 
ports accommodating transport and mail planes. It thus becomes 
necessary from a practical standpoint for the Federal Government 
to control him. 

A large proportion of the miles flown over the airways are by 
private fliers on unscheduled flights. This is shown by the fol- 
lowing comparative table: 


CLASSIFICATION OF USES OF FEDERAL AIRWAYS, 1926-3879 
AVERAGE ANNUAL PLANE-MILES FLOWN OVER FEDERAL 
AIRWAYS 


1926-1930 1931-1934 1935-19382! 
Plane Miles Percent Plane Miles Percent Plane Miles Percent 
(a) Government, ex- 
cept air mail..10,981,000 23.0 21,247,800 23.0 39,389,000 26.0 
(b) Scheduled transport : 
Non-mail flights. 7,222,500 15.1 14,871,000 16.1 24,732,500 16.3 
Mail flights .... 7,740,000 16.2 29,651,000 32.1 37,659,000 24.9 
CS er 14,962,500 31.3 44,522,000 48.2 62,391,500 41.2 


16. Southern Railway Co. v. United States, 222 U.S. 20, 56 L. ed. 72 (1911) 
The Safety Appliance Acts apply to all cars used on interstate railroads without 
respect to whether engaged in interstate commerce. 

17. Minnesota Rate Cases, 230 U.S. 352; 57 L. ed. 1511 (1913). 

18. Atlantic-Pacific Stages v. Stahl, 36 F. (2d) 260 (1929) state statute 
regulating motor vehicle carriers held void under commerce clause, in so far as 
it attempted to require carriers to apply for certificates of convenience and 
necessity for interstate transportation. Station WBT, Inc. v. Poulnot, 46 F. (2d) 
671 (1931). A state law imposing a tax on radio receiving sets held unconsti- 
— .a imposing burden on interstate commerce. 

‘oe Note to Kelly v. Washington (302 U.S. 1), in = L. ed. 
14, Subaiv. “Instances of Need for Uniform Regulation,” p. 17 et s 
0. Federal Coordinator of Transportation, Public Aids to Transportation, 
Vol. 2 Air Transport (1940). 
21, -5 years to June 30th. 
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(c) Non-scheduled 
civil aviation.21,801,000 45.7 26,612,000 288 49,716,000 328 
Grand Total ..... 47,744,500 100.0 92,381,000 100.0 151,496,500 100.0 


Approximately one-third of the miles flown over airways is 
by private or non-scheduled fliers. This phase of aviation is so 
likely to become a hazard to mail and transport planes that it must 
be under the federal power. It is not enough merely to control the 
private flier while he is on the airway. His ship, its equipment, and 
repair, and his own experiences are where danger may lurk. To 
control these factors, the government must follow him off the air- 
ways and supervise him before he enters them. 

It is probable that if an air school sending untrained pilots up 
on practice flights were established near, but not actually on an air- 
way, the Authority could control or stop its operations even though 
all flights were intrastate in character. Undoubtedly Congress in 
using the words “may endanger” intended to give latitude to the 
Authority to supervise, if necessary, airport operations, to regulate 
the private flier’s use of airways and to exercise a sound discretion 
in issuing certificates of convenience and necessity. 

The Civil Aeronautics Authority has not as yet had to go be- 
fore the courts to protect its right to control allegedly intrastate 
flight because it may affect interstate air commerce. Jurisdiction 
has been questioned only once, and that case was decided on another 
point. 

In Condor Air Lines, Inc.”? application was made by Condor for 
a certificate of public convenience and necessity to operate between 
two points in California. United Airlines intervened, claiming the 
Authority lacked jurisdiction even to conduct a hearing because the 
proposed operations were to be intrastate. Jurisdiction was main- 
tained, however, because applicant connected with the United Air- 
lines Transport Corporation and Transcontinental and Western Air, 
Inc., which carriers are engaged in interstate transportation of pas- 
sengers and property.? 


STATE AND FEDERAL COOPERATION 


No argument is here advanced to exclude the states from the 
entire field of aviation. In Section 205 (b) of the Act, Congress 
provides for cooperation between the Federal Government and the 





P ie. C.A.A. Opinions, Vol. 1, Temporary page No. LXXXVI, decided March 
23. Of connecting rail lines serving as a through bere the Supreme Court 

in Norfolk and Western R. Co. v. Pennsylvania, 136 U.S. 114, 119, said: 

any one of the roads forming a part of, or constituting a link in, that Potties 

line, | aa Pennsylvania out of the state) is engaged in interstate commerce, 
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states. The acquisition and operation of airports is a subject that 
demands cooperation. But modern air transportation can not recog- 
nize state lines; it requires uniformity of regulation, and firmness 
and finality of control. The great majority of the states have recog- 
nized this and have passed state laws adopting federal rules, and 
enforcing their observance. That is real cooperation. 

The Civil Aeronautics Authority has set up a State Coordina- 
tion Section. Thirty-two assist by requiring federal licenses for 
all aircraft, and five additional states require their commercial air- 
craft to have federal licenses. Thirty-three states require federal 
licenses for all pilots and four additional states require all commer- 
cial pilots to have federal licenses. Seven states require their air- 
craft and pilots to have federal or state licenses (which is confus- 
ing) and two states—Connecticut and New Jersey—require only 
state certificates.** However, 75.9% of the area of the State of 
Connecticut is covered by air highways, and New Jersey is traversed 
by airways to the extent of 61.0% of her surface. Even granting a 
pilot could navigate in either one of these two states without enter- 
ing the limits of any civil airway, it does not follow that he might 
not directly affect, or endanger safety in interstate air commerce. 





Radio law started by a recognition that all radio communication 
is necessarily interstate in character. 


As stated in Whitehurst v. Grimes:*5 

Radio communications are all interstate. This is so, though they 
may be intended only for intrastate transmission; and interstate trans- 
mission of such communications may be seriously affected by communi- 
cations intended only for intrastate transmission. Such communications 
admit of and require a uniform system of regulation and control 
throughout the United States and Congress has covered the field by 
appropriate legislation. 
In Technical Radio Laboratory v. Federal Radio Commission,*® 
court said: 

It is clear, however, that the broadcasting service of WTRL cannot 
be exclusively intrastate, for its location is such that its electric waves 
may cross state lines, and may also interfere with the reception of 
radio communications from other states. 
As the new science of Radio first presented legal problems it 
inspired no landowner with fear for his life and his property; 
whereas the airplane did. Although to most of us it seems just as 
true that the airplane “may cross state lines” as it does that the 
radio waves will cross state lines, the law of aviation started off 


th 


ao 





24. U.S. Civil Aeronautics Authority, State Aeronautics Legislation Digest 
and Uniform State Laws, Bulletin No. 4 (1939). 

25. 21 F. (2d) 787 (1927). 

26. 36 F. (2d) 111, 113 (1929). 
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with a dual jurisdiction and still has that handicap to overcome. 
The Civil Aeronautics Act of 1938 has done much to remove it 
painlessly. A wise administration of the Act by the Civil Aero- 
nautics Authority has kept conflict down, and developed air com- 
merce jurisdiction. 

My earliest personal recollection is of traveling day after day 
with my mother and father in a covered wagon, westward against 
the sun. They were to “run for’ a claim in southwest territory, 
called the Cherokee strip, near what is now known as the Cimarron 
Valley. Waiting on the line, aspirants for land at the signal of a 
pistol shot, “ran” on horseback, in wagons or in teams. Many were 
equipped with plows, and finding a site that pleased, they started 
running a furrow, to establish “squatter’s rights”, around their 
chosen acres. 


These memories of mine of pioneer conditions are not shared 
by leaders in aviation. To a great extent, it is dominated in both 
its legal and operative fields by young men and women. However, 
aviation is still pioneering. And I have lived long enough to know 
that squatter’s rights, as they were understood by the pioneer, may, 
through continued peaceful, constructive occupancy, become ex- 
clusive legal rights. 

Under the Civil Aeronautics Act of 1938 the Federal Govern- 
ment is “plowing its furrow” around the entire field of aviation. 
Even the skeptic on the subject of federal control must concede 
that it is acquiring by peaceful, constructive occupancy, at least a 
squatter’s right over all the flyab’e surface of the land, without 
reference to state lines. 

Since practically everyone joins in desiring the extension of 
our system of airways, with all their aids to safe flying, why not 
view the legal question realistically, and recognize that the role of 
the state is no longer to regulate, but only to supplement and help 
enforce federal law and federal regulations, and to cooperate in the 
establishment of airports? 

Why not concede that it is not a wise function of the state to 
set up rival licensing or regulating bodies? 

Here, as in other fields, necessity is leading the law! 

Why not, then, admit it, and cooperate in ripening even what 
some may regard as “squatter’s rights” of the Federal Government 
into an exclusive jurisdiction of the air! 
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Cuapter III: Liasivity 


A. Regulations of the Air Traffic Act. 

The draft of an Air Traffic Act proposed in 1914 provided rules 
of liability for the operator (holder) of aircraft similar to those of 
the Automobile Act, since it was the current opinion that the 
general principle of no liability without fault, then applicable to 
aviation cases,?*4 did not afford sufficient protection for the public. 
Under the regulations of the draft the operator (holder) was liable 
for damages caused by operation of aircraft. The liability was ex- 
cluded if the accident was caused neither by negligence of the 
holder and/or its employees nor by a defect of material or failure 
of machinery. The liability of the operator and pilot of aircraft 
has been extended by the Air Traffic Act that regardless of fault 
and acts of God, as provided by § 19: 

(1) “If in the operation of aircraft a person by accident 
either is killed, or his body or health injured, or damage caused 
to a thing, the holder of the aircraft is obligated to compensate 
for such injury or damage.” 

(2) “If another uses the aircraft without the knowledge and 
consent of the holder of the conveyance the other is obligated to 
compensate for the injury or damage in place of the holder. The 
holder in that case is also liable if the use of the aircraft was made 
possible through his fault.”23° 

The following §§ 20-26 establish regulations in respect to tak- 
ing into consideration contributory negligence (§ 20), the extent of 
the damages to be compensated (§§ 21, 22, 24), the maximum of 
responsibility (§ 23), prescription, and exclusion of claims (§§ 25, 
26). There are no other rules in reference to liability for damages 
caused by air traffic than the above mentioned,?3* but said rules 
do not preclude an even greater liability that may be based upon 
other provisions of German Codes and Acts. Such liability, how- 
ever, is always based upon malice or negligence regardless of 
whether the case rests upon the law of torts or of contracts. As 
mentioned above the German Courts had developed the principle 
that the owner, who has to resign his right to prohibit interference 
with his property, is entitled to damages without proof of malice 





234. As for the exceptional claim for damages without fault at this time 
see note 17, 18 ff. 

235. Translation by Carl G. Grossmann 1928 Air Law Review 148. 

236. The Rome Convention of May 29, 1933, for the Unification of Certain 
Rules Relating to Damages Caused by Aircraft to Third Parties on the Surface 
provides that the damage caused by an aircra‘t to persons or property on the 
surface shall give a right to compensation by the mere fact that it is established 
that the damage exists and that it was caused by the aircraft. (Art 2 I) 
(Transl. (1933) 4 JOURNAL OF AIR LAW 567). Said Convention up to the 
present has not come into effect. As it is pointed out by Schleicher-Reymann, 
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or negligence. Before the Air Traffic Act came into effect the 
Reichsgericht had held that this rule applied also to air traffic, insofar 
as the owner had no power to prohibit flights over his land.?7 
When the Air Traffic Act came into force the legal position changed. 
The Reichsgericht?** explained : 

“The principle, as developed by the decision of the Reichs- 
gericht 100 R.G.Z. 69, cannot be applied to the affirmative provi- 
sions of the Air Traffic Act. The compensation for the general 
restriction of the land owner provided by § 1 Air Traffic Act? 
is only to be found in the severe liability prescribed by § 19. (See 
also 156 R.G.Z. 305).*4° This is all the more valid as, after said 
decision had been given, a fundamental and complete change took 
place regarding the conception of the nature of real property,?*? 
Hence, if § 28 Air Traffic Act says that the rules and prescriptions 
of the Reich, under which the operator (holder)?4* or the person 
using the aircraft is bound to a greater extent for damages caused 
in operating an air conveyance, are not affected, said rule refers prin- 
cipally to the law of torts.” 

B. Elements of liability under § 19 Air Traffic Act. 

The liability for the result provided by § 19 Air Traffic Act 
as distinguished from the Automobile Act is due not only to third 
persons but also to all persons carried by the aircraft no matter 
if for pay or gratuitously, for employees, students and so on.?*% 

The provisions under which the liability established by § 19 Air 
Traffic Act takes place are as follows: 

1. Damage must be caused by air conveyance. The Air Traffic 
defines air conveyances under § 1, par. II in connection with § 1 
Air Traffic Ordinance.**4 There is no question that many doubts 
may arise as to what extent said definition is suitable; however, 
no decisions of the courts are reported. 


2. The liability is confined to accidents. The definition of the 





Recht der Luftfahrt, p. 112 it may be expected that at this time the rules of the 
German Air Traffic Act regarding liability will be amended since from then the 
liability will be different against third persons and all others such as airmen, 
passengers and employees. 

237. 100 R.G.Z. 69. See note 25. 

238. Decision of July 4, 1938 V 17/38—158 R.G.%. 34-1938 Archiv fiir Luft- 
recht 290. 

239. See note 61. 

240. See note 60. 

241. The Reichsgericht ts here referring to the doctrine of national-social- 
ism which may be condensed in the sentence: common welfare precedes the 
welfare of the individual. 

242. See notes 258 sq. 


243. Generally liability 1s restricted by special provisions: see § 23 Air 
Traffic Act. Regarding employees’ restrictions under the Workmen’s Compensa- 


tion Act. See note 278. sq. 
244. Kites and models with more than 5 kg.(about 11 Ib.) are under the 


Act. For gliders see note 66 
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word “accident” gave many difficulties. Even though the liability for 
damages is due to the fact of an accident under different regula- 
lations, a definition is only to be found in the Reichs Beamten 
Gesetz.?45 Said Act defines an accident met by a civil servant on 
duty as, “a sudden, local and at the moment determinable event 
that occurs in exercising or in consequence of the service and is 
based upon external influence, causing bodily harm.” The jurisdiction 
referring to other acts mentioning the word “accident” gave the fol- 
lowing definition: “An accident is an event that is determinable at the 
moment, that is in connection with operating a factory, an automobile, 
a railway and so on, and, that causes harm to the affected person by a 
sudden influence.”’?4* In reference to the Air Traffic Act the Amtsge- 
richt Emden?4? gave the following definition: “An accident is a sud- 
den occurrence which gives damaging characteristics to an event 
otherwise harmless and happening while the plane is being operated.” 
In one of the latest decisions the Reichsgericht?*® said : “The Court of 
Appeal (Kammergericht) proceeds from the correct point of view 
that an accident is the sudden influence of external facts upen per- 
sons or things which results in damage.” 

In this decision the owner of a fox farm claimed damages, 
urging that the aircraft of defendant were flying over his farm in 
scheduled flights at low altitudes and with tremendous noise and 
that the female foxes, frightened and excited by the view and the 
noise, aborted their young prematurely or destroyed them. The 
Reichsgericht continued: “Although the point of suddenness has 
predominant reference to the coming into effect of the damages, 
the decision of the Kammergericht does not cast doubts about 
this point. The Kammergericht established from its findings that 
the female foxes suddenly suffered a psychic fright that lead to the 
abortion and destruction of the young. The immediate damage is 
the fright and this fright resulted suddenly. There is no doubt 
that also such a psychic influence may be considered an accident. 
It may be that the female foxes did not abort and destroy the young 
suddenly, but the damages resulted from the fright and therefore, 
the Kammergericht was correct in taking them as a consequence 
of the accident. Also a deterioration of the female foxes is a 





245. Act regarding Civil Servants of January 26, 1937 (1937 R.G.B1.1, I 39). 

246. See 21 R.G.Z. 27; 44 R.G.Z. 253; in the opinion of various writers it 
was held that an accident was plainly a bodily injury or death happening in the 
operation of a factory etc. See Eger, Reichshaftpflichtgesetz § 1 Note 10; 
(Liability Act); Miiller, Kraftfahrgesetz § 7 I note B II; (Automobile Act) ; 
Fachinger, Die Anderungen des Biirgerlichen Rechts durch das Luftverkehrs- 
gesetz, p. 33. 

247. Decision of March 10, 1926—4 C 1833/25—1927/28. Zeitschrift ftir 
das gesamte Luftrecht 55—Transl. (1930) 1 JOURNAL OF AIR LAW 219 by 
Professor Zollmann. 

248. Decision of July 7, 1938—158 R.G.Z. 34. 
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damage resulting from an accident. The damage is not one that 
came into effect in the course of time, but it is a continued damage 
resulting from fright.” Defendant rested upon the argument that 
there was no accident because the airplanes had been operated in a 
normal flight without any incident. But the Court rejected this 
interpretation.*4® “The Landgericht giving the first judgment?®° 
in the case had held that a psychic disorder could not be considered as 
an accident, because there was no immediate and direct influence 
upon the female foxes. 


3. The Act provides that the accident resulted in operating 
aircraft.2®1 Such regulation corresponds to the provisions of the 
Liability Act?°? and the Automobile Act.25% The beginning and 
the end of the operation of aircraft are not defined by the Acct itself. 
The Rome Convention of 1933 relating to Damages Caused by Air- 
craft to Third Persons used the term “in flight”. The draft provided 
the words “in maneuvers or in flight”. Since there were many objec- 
tions as to the vagueness of “in maneuvers”, by a compromise the 
words were struck and “in flight” was defined by a fiction in Art. 2 
III as follows: “The aircraft is considered as in flight from the be- 
ginning of the operations of departure until the end of the operation 
of arrival.” The wording is not supposed to restrict the liability for 
all risks in operating aircraft as it was expressed in the final 
protocol of the Rome conference. In respect to the proviso for 
operating aircraft in § 19 Air Traffic Act the Amtsgericht Emden?54 
held that an aircraft is operated until it is stopped and passengers 
have had the possibility of leaving it. In the case at bar a passenger 
of an aircraft was injured by striking upon an object in the cabin 
when the plane was landing. The Court abstained from a discussion 
whether an occurrence happening after the landing would be an 
accident under the proviso of § 19 Air Traffic Act since, in this 
case, the injured passenger had not had the opportunity of leaving 
the plane. 

4. Whether damages result from an accident occurring in 





249. Reymann, axnotating the decision in 1938 Zeitschrift der Akademie 
fiir Deutsches Recht 784 pointed out that it may be contrary to the sense of 
the Air Traffic Act if the consequences of normal flight would also be considered 
as an accident. Doubts were also expressed by Schleicher in 1938 Verkehrsrecht- 
liche Abhandlungen und Entscheidungen 262. The Reichsgericht gave no reasons 
for its rejection. 

250. Decision of Oct. 12, 1936—240 O. 459/36—reported in French trans- 
lation: 1936 Révue Générale de Droit Aérien 608. 

251. “Bei dem Betriebe”. 
52. The Reichshaftpflichtgesetz of June 7, 1871, dealing with the liability 
for mines, railroads, etc. 

253. In writings in respect to § 19 Air Traffic Act the conclusions found 
{in decisions referring to said Acts is pondered out. 

254. March 10, 1926.—A C 1633/25. 1927/28 Zeitschrift fiir das gesamte 
Luftrecht 55. Translated by Prof. Zollmann (1930) 1 JOURNAL OF AIR LAW 
219. 
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operating aircraft is a question of causation.255 In the above- 
mentioned decision regarding the fox farm?5* the Reichsgericht sum- 
marized the present position of jurisdiction as follows: “The 
Reichsgericht has held that an adequate causal connection exists if 
an act or a forbearance was capable of effecting the result, which 
came to pass. But, there is no causal connection, if the act or the 
forbearance was fitted to reach the effect only under circumstances, 
that were especially peculiar, wholly unlikely and to be left out of 
consideration under the regular and natural course of events. (See 
133 R.G.Z. 126; 135 R.G.Z. 149; 141 R.G.Z. 169). In reference to 
psychic influence, courts have denied adequate causal connection, 
if damages took place resulting from an uncommon disposition of 
the injured, although the occurrence was innocuous if judged by ob- 
jective standards. (Reichsgericht in 1908 Juristische Wochen- 
schrift p. 41, nr. 16.)” In applying said principles to damages in con- 
nection with aircraft the Reichsgericht said that from the viewpoint 
of an objective observer, in the light of the development of aviation 
within the last years, the sight and noise of aircraft flying straight 
at a high altitude must be regarded as innocuous for a normally dis- 
posed human being as well as for a beast of normal disposition. 
The Court stated that “if there was any other (viz. abnormal) reac- 
tion upon the silver foxes it must be traced back to the fact that such 
species are imported from climates without air traffic and, due to 
the particular conditions of its rearing, it is extremely sensitive to 
the sight and noise of aircraft.”*°* Proceeding from this statement 
the problem of the adequate causality was to be decided in the opin- 
ion of the Reichsgericht as follows: “If the foxes were damaged 
because they were extremely sensitive, due to air traffic innocuous 
from an objective point of view, the causal relation between the 
operation of aircraft and the resulting damages plays no part in 
the legal decision, since it is outside of the regulation that the law 
provides. In the case before the Court an adequate causality could 
be traced only if the fright of the foxes resulted from the flight of 
aircraft at a low altitude with tremendous noise impressing the dis- 





255. In German civil law the theory of adequate causality is generally 
acknowledged. It says that a causality in the legal sense exists only in reference 
to such facts by which the effect may be expected as probable, regarding a rea- 
sonable perception under the natural course of events. cf. the similar theory in 
Salmond-Stalyvrass Law of Torts 137; Hadley v. Baxendale (1845) 9 Ex. 341. 

256. 158 R.G.Z. 34. 

257. The problem of fox farms and aviation is of great importance. In 
Germany about 1500 fox farms are supposed to exist (in Norway, about 17000). 
From the decision of the Reichsgericht it follows that a claim for damages may 
be based only upon § 19 Air Traffic Act and that plaintiff would have to rest upon 
the argument that the flight was executed at a low altitude and with tremendous 
noise and that other beasts also would have been frightened. But for the usual 
flight the owner of the farm will not be entitled to damages. As Schleicher in 
1938 Verkehrsrechtliche Entscheidungen und Abhandlungen 262 explained, there 
is no probability under the rules of Ministry of Aviation that such farm land 
may be declared a prohibited area, because such a prohibition would interfere 
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position of the foxes in a way which was suitable to result in an 
injurious psychic influence upon beasts that are not particularly 
sensitive.” 

5. The absolute liability stated by § 19 Air Traffic Act is im- 
posed on the holder®®® (operator) of aircraft. Thus the German 
Air Traffic Act provides the same rule as the Rome Convention of 
1933 relating to Liability for Terrestrial Damages. The German 
system left to the Courts the definition of the “holder”. In the 
deliberations at Rome many doubts arose as to this definition, and 
the French delegation suggested that the problem be left to each 
jurisdiction. But, considering that under different systems the 
owner is liable and further that neither under the American?®® nor 
the English system the holder’s liability was established, it was 
decided to give a definition of the person who elsewhere is generally 
called the holder, which reads as follows :?®° “Any person who has 
the right of disposal of and uses the aircraft on his own account 
shall be termed “operator” of the aircraft.” 


The definition to be found in the Rome Convention coincides 
almost completely with the result reached in German jurisprudence. 
Here, the holder (Halter) was deemed liable under the Automobile 
Act?®! and since the Act itself did not define the meaning of holder, 


it was left to the Courts to give an exact definition, which later?®* 
was generally applied to the holder of aircraft. Pursuant to the 
proviso established under the Automobile Act,?®* the holder ( Halter ) 
of an automobile and equally of aircraft is termed any person who 
has control of it, that means anyone who uses it on his own account 
and has such full disposal over it as said control requires.*®4 From 





with the needs of aviation. However, the Minister for Aviation recommended 
by several decrees that pilots avoid heading for fox farms flying over farms at 
low altitude. See decrees indicating the positions of the farms, e. 2g. 36/21.3. 
1936 Nachrichten fiir Luftfahrer 367; 39/19.5 1939 Nachrichten fiir Luftfahrer 
447. The same problem arose in the case of Nebraska Silver Fox Corp. v. Boeing 
Transp. Inc. 1932 USAvR. 164 and in Norway see 1937 Archiv fiir Luftrecht 334. 

258. Halter des Flugzeugs. 

259. Cf. Wigmore, The Uniform State Law Draft, (1937) 8 JOURNAL OF 
AIR LAW 362. 

260. Art. 4, 2, (19387) 8 JOURNAL OF AIR LAW 312. 

261. § 7 Automobile Act. The word ‘Halter’ occurs for the first time in 
the German Civil Code § 833 stating the liability of the keeper of animals. 

262. The Amtsgericht Hamburg (decision of November 21, 1930—XII. Z. 
3696/30—1931 Archiv fiir Luftrecht 77; translated by Professor Zollmann (1931) 
2 JOURNAL OF AIR LAW 591) brought up the question whether the maritime 
law may furnish an analogy for explanation of the holder (Halter) and referred 
to the equipper (Ausruester) in § 510 German Code of Commerce. The equipper 
(Ausruester) is a person who uses a ship which he does not own for the purpose 
of gain by navigation either by maneuvering it himself or by putting it under 
the control of a master. However, the Amtsgericht Hamburg finally following 
the definition found for the Automobile Act did not draw conclusions from its 
suggestion and the Courts did not enter into the idea. 

263. Definitions for the Automobile Act see 87 R.G.Z. 137; 91 R.G.Z. 269 
and 304; 93 R.G.Z. 233; 120 R.G.Z. 160; 127 R.G.Z. 174. 

264. See Oberlandesgericht Hamm, July 3, 1934 — 9 U 378/32 — 1934 
Archiv fiir Luftrecht 274; Kammergericht, July 9, 1936—9 U 1748/36—1937 
Archiv fiir Luftrecht 322 — cf. Decision of Reichsversicherungsamt (in refer- 
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this point of view the holder of an aircraft may be called an operator 
in the sense of the Rome Convention of 1933. In some cases that 
have dealt with airplanes the following principles have been ex- 
pressed by the courts: 

a. If an airplane is placed at a person’s disposal for tem- 
porary use (chartered for an acrobatic flight and the necessary test 
flights) such person cannot become operator in the sense of holder 
because it was not the intent to establish a connection for a certain 
length of time.?5 

b. The purchases of an airplane becomes the operator by de- 
livery of the plane even if the contract provided for reservation of 
ownership and ownership was not yet conveyed.?¢ 

c. The status as operator will not be affected if the operator 
delivers the plane to a plant for repairs.2®* The Kammergericht 
held that such principle was to be established because the operator 
as owner could dispose of the plane at any time, and might request 
its return from the mechanic. 

d. In the case of the Amtsgericht Hamburg?®® the Court found 
that an airplane had been hired for advertisement and that the bailee 
paid rent directly proportionate to the length of the flights and that 
he, even in adverse weather conditions, had “to give directions when 


the flight was to begin, when it was to end, and where it was to take 
place.” The Court denied that the bailee was the operator because 
it was not used on his own account, and because the “decision about 
the beginning and ending of a flight does not include any consider- 
able right to direct. “The decisive thing is,” as the Court continued, 





ence to industrial accident insurance) Nov. 20, 1931—I a 8788/30—1932 Archiv 
fiir Luftrecht 250. 

265. Landgericht Stuttgart May 6, 1931—6 O 6709/30—1932 Archiv fiir 
Luftrecht 100. 

266. Oberlandesgericht Hamm note 264. The same principle had been 
established by the Reichsgericht 87 R.G.Z. 139 for the purchase of an automobile. 


267. Kammergericht note 264. The decision dealt with the following facts: 
The operator and owner had sent his airplane to an airplane plant for repairing. 
The plant, after the repair was finished, ordered one of its employees, the son 
of plaintiff, to make a test flight, on the occasion of which plaintiff’s son crashed. 
The Court held the owner liable as operator. The decision is in conformity with 
the principles stated for the capacity as operator when an automobile is to be 
repaired. Cf. 79 R.G.Z. 314; 91 R.G.Z. 272; 91 R.G.Z. 303; 127 R.G.Z. 174; 150 
R.G.Z. 134. Following the quoted judgments the manager of a repair work shop 
who drives an automobile for the purpose of repairing or testing it, does not 
become the operator liable for damages under § 7 Automobile Act. However the 
Reichsgericht explained in its decision 150 R.G.Z. 138 that a different judgment 
might take place if the repairer is allowed a certain independent disposal and 
if he substantially shares the expenses. But as a rule, such exception will not 
fit repairing plants since the cost of test flights generally will on the account 
of the customer. Oppikofer in his annotation of the decision of the Kammer- 
gericht (1937 Archiv fiir Luftrecht 326) disagreed with the developed principles. 
He explained that there is a substantial difference between an aircraft and an 
automobile and that the courts should pay regard to it in establishing as a 
rule that the manager of a repair plant becomes operator for test flights. He 
felt that such interpretation would correspond to ordinary usage and common 
interests as far as to the particular position of air law. It seems that, up to 
now, the German courts have not defined their attitude regarding Professor 
Oppikofer’s opinion. 


268. Note 262. 
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that “the technical conduct of the flight is entirely independent of 
the will and directions of the renter.” On the other hand the Land- 
gericht in Halle?®® held the renter of a balloon to be the operator 
because he had the disposal of the balloon and was prepared to pay 
the cost of an ascent. In that case defendant had rented the balloon 
for an “aviation affair” in the course of which an automobile club 
was supposed to arrange a balloon chase. The automobile club was 
willing to make a contribution to defendant’s costs. Since the de- 
fendant was afraid to begin the ascent under bad weather condi- 
tions the automobile club increased its contribution considerably in 
order to induce the defendant to make the ascent. The question 
arose whether the automobile club might had become the operator. 
The Court held that such contribution did not affect the defendant’s 
position as operator, since the automobile club by contributing a cer- 
tain sum to the expenses of the ascent, did not take over the complete 
cost and that defendant retained full disposal as to the management 
of the ascent, the piloting, and the control. 


e. In another case, decided by the Oberlandesgericht Hamm,?7° 
the owner of an airplane had allowed his airplane to be taken by 
an instructor for pilots who put his own name on the plane and 
assumed the expenses. The Court held the instructor to be the 
operator.?71 

6. Use of aircraft without the right of disposal. 

§ 19 II Air Traffic Act provides that a person who uses air- 
craft without the operator’s knowledge or consent is liable for 
damages in place of the operator. Besides, the operator continues 
to be liable if the use of the aircraft was made possible by his negli- 
gence.*7? It seems that such unlawful use, which is rather common 
in automobile cases, has no great importance for air traffic. In 
connection with the identical provision of § 2 III Automobile Act, 
the Reichsgericht?** declared that the use of an automobile with 
the knowledge and consent of the operator becomes unlawful if the 
user deviates considerably from the prescribed route, unless under 





269. Landgericht Halle, September 30, 1931—6 L. 208/31—1932 Archiv fir 
Luftrecht 185. 

270. Note 264. 

271. In this case the Court denied that the owner was liable under § 831 
German Civil Code providing that “a person who employs another to do any 
work is bound to compensate for any damage which the other unlawfully causes 
to a third party in the performance of his work.” In the same direction the 
Amtsgericht Hamburg (Note 262) held that the pilot was not in the service of 
the hirer of the plane. 

272. The Rome Convention of 1933 says in Art. 5: “Any person who, with- 
out having the right to dispose of the aircraft, makes use of it without the con- 
sent of the operator shall be liable for the damage caused, and the operator who 
has not taken the proper measures to avoid the unlawful use of his aircraft shall 
be jointly liable with him, each of them being bound on the conditions and 
within the limits of the present Convention.” 


273. 119 R.G.Z. 347. 
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urgent circumstances. The same principle will apply to the use of an 
airplane, but it seems that such decisions are not yet reported.?74 The 
problem of whether an airplane is used without the consent of the 
operator if the agent of the operator was not acting within the scope 
of delegated authority, is a difficult one. In a case decided by the Land- 
gericht Stuttgart?”° the facts were as follows: Defendant, a corpora- 
tion in Berlin, maintained a branch at Boblingen near Stuttgart?7® for 
the purpose of giving instructions in flying for private pilots. It had 
appointed an independent manager with commercial power of agency 
who had control over defendant’s airplanes stationed at the airport at 
Boblingen. The Court held that under such circumstances the defend- 
ant exercised its position as operator of the aircraft in Boblingen by its 
agent and branch manager; hence the decision whether an airplane 
might have been used without the knowledge and the consent of the 
operator depended on the knowledge and the consent of the branch 
manager. In the case at bar defendant rested upon the contention 
that the branch manager acted against his instructions in putting 
an airplane at the disposal of the charterer for acrobatic flights. The 
Court, in its opinion, said that it might affect the relations between 
the head office and the branch manager if the latter overstepped 
the instructions but that it would not have any influence upon the 
fact that an airplane piloted by an employee of defendant was 
used with the consent of defendant. Also the position of the char- 
terer who chartered the plane by a contract with the branch man- 
ager, which involves the latter’s knowledge and consent, is not 
affected or changed if the manager overstepped instructions, as 
the Court pointed out. It follows consequently that also the use 
of the charterer did not become unlawful. The Landgericht Stutt- 
gart stated in its decision that it was not contrary to the intention 
of the head office to rent an airplane for acrobatic flights, but 
that it was opposed only to such renting in so far as the airplane’s 
insurance did not cover the intended acrobatic flight. It would 
appear that the question, whether the use of an airplane may be un- 
lawful if an agent of the operator in consenting to its use oversteps 
its authority, is not yet solved. From the statement of the reported 
decision it is not known whether the pilot or charterer had knowl- 
edge of the agent’s lack of authority or not. Koffka-Bodenstein- 
Koffka?77 say that the consent of the branch manager is sufficient 
if it is given within the scope of the ordinary business of the branch. 





274. Use of airplane without consent of the owner is to be punished under 
the Ordinance against Unlawful Use of Motor Conveyance and Bicycles of 
October 20, 1932—1932 R.G.B1. I 496. 

275. Decision of May 6, 1931—6 O 6709/30—1932 Archiv fiir Luftrecht 100. 

276. About 400 miles from Berlin. 

7. Luftverkehrsrecht, p. 95, § 19 III 2b. 
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On the other hand, as they point out, the use is unlawful if the 
branch manager in consenting to the use oversteps his authority, 
which may be wider than the internal relationship to the head 
office. The unlawful use is made by himself and the position of 
the charterer depends on his knowledge of the misuse of authority 
by the branch manager. If he knew that the branch manager 
had no authority to consent to the use, he was using the airplane 
unlawfully. In this case both made an unlawful use of the plane 
without the knowledge and consent of the operator. Further de- 
cisions are not reported and it may be remarked that the prob- 
lem has not yet been thoroughly discussed. The question may arise 
as to the position of the third person if the branch manager acted 
within the limits of a written power of agency without taking care 
of an internal restriction and the third party knew or ought to 
have known the facts. 

C. Restriction and exclusion of liability towards employees 
and students. 

1. Employees of the operator and compulsory Workmen’s 
Accident Insurance. 

Workmen’s accident insurance (Gewerbeunfallversicherung ) 278 
is compulsory for the plants of aircraft manufacturers, air traffic 
enterprises, air schools, and other enterprises that are operators of 
aircraft. As § 898 Reichsversicherungsordnung provides, the em- 
ployer is liable for damages caused by accidents to employed work- 
men and employees only if a criminal court has stated that the em- 
ployer has caused the accident maliciously. As far as such statement 
is made he is bound to pay the difference between the amount of 
the damage and the compensation that is to be paid under workmen’s 
accident insurance. An accident is covered by workmen’s accident 
insurance if the damaged person was employed under a labor con- 





278. § 537 Workmen’s Insurance Code (Reichsversicherungsordnung). The 
problem of liability for damages is not affected by the question to what coopera- 
tive association (Berufsgenossenschaft) they may belong; that is only a problem 
of organization: see decision of the Reichsversicherungsamt Dec. 15, 1924 (1925 
Entscheidungen und Mitteilungen des Reichsversicherungsamts, p. 242, nr. 8.) 
The question of whether about 1200 volunteers assisting in the landing of Graf 
Zeppelin in a German city were to be insured under the workmen’s accident 
insurance provisions had been submitted to the Reichsversicherungsamt. In an 
opinion (XXXI Entscheidungen und Mitteilungen des Reichsversicherungsamts 
109) the Court pointed out that they were not to be insured because an aviation 
affair happening but once was not to be considered as an exhibition in the 
meaning of § 537 I 4d Reichsversicherungsordnung. At that time persons 
occupied in landing work were not protected by the workmen’s accident insurance 
except if they were employed in the airship enterprise or were insured under the 
Reichsversicherungsordnung by other reasons. The Act of Dec. 15, 1933—1933 
R.G.B1. I 1077 and the Air Protection Act of June 26, 1985 (Luftschutzgesetz)— 
1935 R.G.B1 I 827—amended the Reichsversicherungsordnung. § 537 no. 5a 
provides now that the workmen in enterprises under the jurisdiction of the 
Minister of Aviation are insured. Professional training and similar technical 
instruction that corresponds to enterprises liable for workmen’s insurance 
have to insure their students under the new regulation § 537 no. 13 Reichsver- 
sicherungsordnung. 
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tract or if he was in a similar relationship with his employer?7® 
and was injured in an accident while engaged in duties. The Reichs- 
versicherungsamt had to decide whether the members of a sport 
club which was an operator of aircraft are in a relationship similar 
to a labor contract if they take active part in operating aircraft 
by rendering assistance to take-offs voluntarily and temporarily. The 
Reichsversicherungsamt?®° held that such assistance is given for com- 
radeship and sportsmanship and does not establish labor relations. 
The Court added in its opinion that it would not come to another 
decision if the owner of the airplane, who put the plane at the club’s 
disposal, would also be deemed an operator. A member of the club 
does not enter into a temporary labor relation to him by giving assist- 
ance as a clubfellow and sportsman. 

A similar position was taken by the Oberversicherungsamt 
Dortmund.?8! A student pilot was injured at an airport turning the 
propeller by hand for a sport flyer who had rented an airplane. The 
Oberversicherungsamt held that the student was not under the com- 
pulsory workmen’s accident insurance in an employee relation to the 
sport flyer?8? and in consequence thereof, that he was not entitled 
to compensation under the Workmen’s Insurance Code (Reichsver- 
sicherungsordnung ). 

On the other hand, the Reichsversicherungsamt?** found a 
soldier to be under the compulsory workmen’s insurance who was 
injured in an accident while assisting the landing crew, for a small 
allowance, in the landing maneuvers of a Parseval airship. The 
Court held that the accident occurred in the airship enterprise and 
that the soldier was there in an employee’s or an employee-like 
relation. 

The compulsory workmen’s accident insurance generally covers 
only accidents occurring within the boundaries of Germany. If 





279. § 544 Reichsversicherungsordnung. (Arbeitsaéhnliches Verhialtnis. ) 
280. Decision Nov. 20, 1931—Ia 8788/308—1932 Archiv fiir Luftrecht 250. 


281. Decision April 13, 1931—Unf 85/31—1932 Archiv fiir Luftrecht 100. 
The Oberversicherungsamt has jurisdiction in workmen’s accident and old age 
insurance cases. 

282. The case is of general interest since the cooperative association had 
awarded an accident insurance compensation of 50 R.M. (about $21) monthly 
and the student had appealed. The awarding of compensation involved the 
decision that the damage was caused by an accident covered by the Workmen’s 
Accident Insurance. By such statement a claim for damages against the operator 
of the airplane was excluded (§ 898 Reichsversicherungsordnung) since there 
was no way that a penal court would have stated that the operator caused the 
accident with malice. Doubts may be expressed whether the decision did not 
contain a reformatio in peius that would be unlawful. The principle that no 
party may be put in a more unfavorable position by its own appeal is generally 
recognized and applies also to the workmen’s accident insurance procedure. 
The Court did not discuss the problem. Tauber, in an article published in 1932 
Archiv fiir Luftrecht 94, explained that there was no reformatio in peius 
by repealing the compensation decree since the purpose of said regulation was 
to protect the party, and all the circumstances were to be taken into account 
to decide whether the party was now in a less favorable position. 

283. Decision of Jan. 12, 1916—-XVIII Unfallpraxis 166. 
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an aviation accident happens in a foreign country the question might 
come up as to whether such accident would be covered. Decisions 
are not reported, but the Reichsversicherungsamt gave its official 
opinion.?®* It pointed out that the cooperative association would have 
to reimburse the amount paid for the insured because of an accident 
in a foreign country if it were reasonable and if the amount would 
have to be spent by the association itself. That opinion is based upon 
the theory of radiation (Ausstrahlungstheorie) that has been de- 
veloped in the jurisdiction of the Reichsversicherungsamt. Under said 
theory, regardless of the general territorial system,?*° transitory work 
outside the German boundaries is considered as a radiation of the 
enterprise in Germany, that is an accessory to the insured enterprise. 
It may be remarked that the Reichsversicherungsamt applied this idea 
only to employees employed in Germany and only to transitory radia- 
tion with the exception of employees in railway stations on the bor- 
ders. As Dersch?*® stated, it may be possible to deem the foreign part 
of an airline in immediate connection with the German part as a ra- 
diation of the latter, but he expresses considerable doubt as to whether 
a foreign part without such connection could be comprehended by the 
compulsory insurance under the radiation theory. 

2. Restriction and exclusion of liability toward employees and 
student pilots. 

The German law system is based upon the principle of “freedom 
of contract”. The law leaves it to the parties to make their contracts 
and agreements under provisos they will find suitable unless com- 
pulsory regulations are opposed. Regarding a waiver of the opera- 
tor’s liability, the Air Traffic Act contains no special rules against 
an agreed restriction.*87 The “motives” for the draft said explicitly 
that the Act did not affect the operator’s right to restrict his liabil- 
ity by agreement within the admissible boundaries, and the courts 
have generally*** adopted this opinion. 

Whether a general principle of civil iaw is opposed to a restric- 
tion of liability depends on the wording and meaning of the respec- 
tive clauses. There are no cases reported dealing with a clause that 
was held plainly void. 





284. Opinion of September 2, 1929—1929 Entscheidungen und Mitteilungen 
des Reichsversicherungsamts 305—Cf. Dersch in 1937 Archiv fiir Luftrecht 311. 

285. Workman’s accident insurance is compulsory only for the enterprise 
working in Germany. 

286. Note 284. 

287. See below the discussion in reference to passengers noting that unless 
special rules following from the relation between employer and employee are 
opposed, the principles may also be applied here. 

288. There is only a decision of the Amtsgericht Emden of March 10, 1926 
—1927/28 Zeitschrift fiir das gesamte Luftrecht 55, Transl. by Professor 
Zollmann (1930) 1 JOURNAL OF AIR LAW 219—from which it may follow that 
the Court was of the opinion that the liability provided by the Air Traffic Act 
should be compulsory. The case referred to the exclusion of liability by a passen- 
ger for a circuit flight. Beside the fact that the decision was reversed on appeal 
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a. Ina decision of the Reichsgericht of March 26, 192628® a 
master flyer had waived all damages for himself and his heirs in a 
labor contract made on May 13, 1919, i. e. before the Air Traffic 
Act came into effect. The employer had bound himself to take out 
accident insurance for 10,000 Mark in behalf of the employee, and 
in consideration thereof, the latter had waived all damages beyond 
the insurance amount. On December 6, 1922, after the Air Traffic 
Act came into effect, the flyer perished in an airplane crash. The 
heirs sued the employer and operator of the airplane urging that 
defendant was under obligation either to take out insurance at a 
stable sum or to adapt the insured sum to the inflation.29® The 
Oberlandesgericht, in its opinion, interpreted the obligation of the 
employer to take out insurance in behalf of the employee for acci- 
dents in flying and eventual death as follows: Under the provision 
the employer had undertaken a responsibility to provide for the 
needs of the employee’s heirs. The Court pointed out that under the 
Air Traffic Act, which indeed came into effect after the date of the 
contract, the operator of aircraft was bound for damages resulting 
from an accident in the course of operating the aircraft without 
negligence, and further that already in 1919, when the contract was 
made, in the court’s practice a person damaged by aircraft was held 
entitled to compensation without proof of negligence or malice. The 
Reichsgericht disagreed. The Supreme Court stated that the courts 
in their decisions had permitted compensation without proof of neg- 
ligence or malice only for damages inflicted on property.?®! Hence, 
in the Court’s opinion, the waiver by the victim could include at that 
time only damages resulting from an accident which occurred by the 
operator’s negligence, and, since the enterprise was under compulsory 
workmen’s accident insurance, the importance of the waiver was less 
because the employer and operator was only liable under the rule of 
§ 898 Reichsversicherungsordnung.?9? The Reichsgericht reversed 
for a new trial because the Court of Appeal had not thoroughly 
examined the question whether the employer had negligently omitted 
to take out sufficient insurance. In respect to the question as to 
whether the waiver of the claim to damages might be valid, the 





(see below notes 311, 315) it is not to be determined from the opinion of the 
Amtsgericht as to what extent the liability regulation was regarded compulsory. 
The decision mentioned legal and moral objections against a general exemption 
clause, but admitted that exemptions might be valid in single cases. It is not 
clear under what conditions the Court would acknowledge a single exemption 
and its statement that the general exemption was against the purpose of the Act 
and against public policy is not definitely conclusive. In our opinion, the Court 
attributed to the Act an intention that at least has not been expressed in the 
precise wording of the Act itself. 

289. III 178/25—1927/28 Zeitschrift fiir das gesamte Luftrecht 218. 

290. At the time of the contract 10,000 Mark were worth $1330, at the time 
of the crash they were worth $2.30. 

291. See notes 17 and 18. 
292. See text after note 278. 
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Reichsgericht discussed only the time when the contract was made. 
The problem, if a waiver of the liability which was introduced by 
§ 19 Air Traffic Act, was admitted by the law, was not dealt with 
explicitly. It is obvious that the Reichsgericht did not have any doubt 
as to this. In the contrary case the Reichsgericht would have had 
to examine the question of whether a waiver that was held valid in 
law for the time before the Air Traffic Act came into effect, had been 
affected by the coming into force of said Act?®* or not. From the 
decision of the Reichsgericht it may be concluded regarding the 
waiving of liability against employees that the Supreme Court has 
no objections in as much as the employee is covered by insurance. 
b. aa. The Landgericht Stuttgart?®* discussed the admissibility 
of a waiver by a mechanic. The facts were as follows: A pilot 
proposed to climb from a flying plane “A” to a flying plane “B” 
and the mechanic had to let down a ladder at a given moment 
from plane “A”. He was delegated by an airplane factory that was 
in a friendly relation to the operator of plane “B”. Both planes 
crashed, with the loss of life of all flyers, and the widow of the 
mechanic sued the operator of plane “B” for damages. From the 
facts found by the Landgericht it is not quite clear whether the 
deceased participated as an employee or not, but he clearly was not a 
passenger. The Court discussed whether the late husband of plain- 
tiff had waived the operator’s liability and had no doubt that such 
waiver would be lawful and might be done silently ; however, in its 
opinion no reasons were given. Since an express declaration of inten- 
tion was lacking, the Court looked into the question of whether a 
waiver was to be drawn from the circumstances. The Court held 
that an implied agreement waiving the right to damages might be de- 
duced if there were striking proof that the deceased obtained the 
promise of an exceptionally high allowance and had insisted on his 
cooperation. On the other hand, the Court explained that the fact 
that he participated in deference to his employer could be urged 
against the conclusion of an undeclared intention to waive damages. 
As the Landgericht said, even if the deceased cooperated volun- 
tarily a waiver could be assumed only in case other sustaining facts 
were evident in favor of such conclusion. In this respect voluntary 
assistance and a certain insistance to be called in to participate was 
not sufficient for the Court to state a waiver and even under the most 
favorable circumstances the arrangement for an exceptionally high 
compensation could perhaps mean a waiver against the operator of 





293. The validity of a passenger’s waiver of the right to damages from § 19 
Air Traffic Act is discussed thoroughly by the Reichsgericht in the decision of 
May 19, 1927—117 R.G.Z. 102 see note 310 and text after note 313. 

294. Decision of May 6, 1931—6 O 6709/30-—1932 Archiv fiir Luftrecht 100. 
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the plane “A”. Those principles are in conformity with the develop- 
ment of German jurisprudence generally regarding the problem of a 
silent waiver of liability.?9 

bb. An agreement between an air school for gliding flight and 
a student, under which the air school would be liable for damages 
only to the extent of a liability insurance, that it had taken out, was 
held valid by the Landgericht Frankfurt am Main.?®* Appeal was 
rejected by the Oberlandesgericht Frankfurt am Main.297 

Defendant, the Air School, in its petition set up that a restric- 
tion of liability had been agreed upon. The Court of Appeal examin- 
ing the facts held that the Air School and the student had arrived 
at an agreement restricting the liability although the student had not 
signed a form used generally by the defendant for the declaration 
of each student. In this form it was said that defendant should be 
liable for accidents only as to the amount of an accident insurance 
that he had taken covering 1000 Reichsmark for each student, and 
that the student waived all claims for damages against the 
school in so far as it was not covered by the insurance. The Court 
found that the student had received a note from the defendant in 
which it was stated that accident insurance had been taken out for 
the student who might insure himself for a higher sum. In addition, 
as the Court stated, it was clearly announced by posters in the school- 
rooms and on the bulletin board, (on the latter also by a copy of the 
form sheet), that defendant requested the students to agree to the 
restriction of liability. Since the student had not objected to this 
requirement, the Court of Appeal, in its opinion, established that a 
waiver in the wording of the above mentioned form was stipulated. 

The result as to which an agreement was concluded seems to be 
correct, although the reasoning does not support the statement that 
the parties had agreed upon a waiving proviso in the wording of the 
form sheet. The Court stated that the form was posted on the bulletin 
board, but it seems that the fact that such posters existed and that 
the students did not object would not be sufficient to form an agree- 
ment. As has been established in numerous decisions, it would be 
necessary to state either that the other party knew of the poster or 
that it knew or ought to have known of the issuance of general 
terms for contracts by the opposing party with such terms.?%8 





295. See note 330. 

296. Decision of January 21, 1932—2 bO 275/31—1933 Archiv fiir Luft- 
recht 91. 

297. Decision of January 26, 1933—3 U 75/32—1933 Archiv fiir Luftrecht 
94. The Court in its opinion said that the restriction of liability between the 
operator of aircraft and passenger by agreement is lawful and quoted the 
decision of the Reichsgericht 117 R.G.Z. 102 (See note 310). It seems that the 
Court did not hold that there would be any difference between liability towards 
passengers and student pilots. 

298. In so far the decision has no special importance in respect to aero- 
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3. Transfer of rights to damages to the insurer by rule of law. 
(Workmen’s Insurance Code). 

a. A more interesting problem which the latter decisions?®® 
dealt with refers to the relation between the operator’s liability as 
amended by the above mentioned agreement and the rules of the 
Workmen’s Insurance Code (Reichsversicherungsordnung). The 
student was—for reasons without connection to his pilot’s training— 
insured by a local public sick fund®®° that was under the regulations 
of the Reichsversicherungsordnung. § 1542 of said Act reads as 
follows: “Insofar as persons insured under this Act or their de- 
pendants are entitled to damages caused by illness, accident, disable- 
ment or decease of the bread-winner, under regulations of other Acts, 
the right to damages is transferred to the insurer inasmuch as he is 
bound to compensate the person entitled to damages under this 
Act.” The local sick fund had granted the statutory protection to 
the student who was injured in a glider crash. It relied on said rule 
and sued the Air School for the amount of 1000 Reichsmark, i. e. 
the sum to which the liability was restricted. The problem for the 
Court was whether in respect to the agreement restricting the liabil- 
ity the insured person was entitled to damages under regulations of 
other acts in the meaning of § 1542 Workmen’s Insurance Code. The 
question as to the interpretation of § 1542 is not only confined to the 
cases on aviation accidents, and the German Courts in their decisions 
in other liability cases often had to deal with it.4°! The Landgericht 
interpreted the agreement between defendant and student as follows: 
“Even if the defendant in order to protect itself and to comply with 
the requirement of § 29 Air Traffic Act to secure compensation of 
claims under § 19, took out a liability insurance of 1000 RM for 
each student and even if the defendant restricted its liability to this 
amount by agreements with the students, the title for damages that 
a student injured by accident acquired. was based upon the law. 
The intention of the defendant as well as of the student was to re- 





nautical law, but it may be remarked that Professor Richter in his comment on 
said decision cast another doubt. He pcinted out that the defendant in drafting 
a form for liability restriction to be signed might have prescribed this formality 
for contract pursuant to § 125 German Civil Code and that without the signing 
of the form a contract therefore was not concluded. But, considering the pur- 
pose of the form sheet it seems more plausible that the defendant required that 
the form was signed more for documentary proof and control than that the 
desired stipulation was concluded with each student only by signing the waiver. 


299. See notes 296, 297. 
300. Allgemeine Ortskrankenkasse. 


301. The problem in a wider sense corresponds to the questions arising 
from the principle of compensatio lucri cum damno. Under this theory the 
German Courts held that advantages that from the viewpoint of the infliction 
of damages were caused by the damaging occurrence were to be deducted from 
the amount of the damages. (54 R.G.Z. 137; Reichsgericht in 1934 Juristische 
Wochenschrift 896). In conformity with the general opinion of German writers 
(see Staudinger, Kommentar zum Biirgerlichen Gesetzbuch, (German Civil Code) 
§ 843 note 3b,) the Reichsgericht (64 R.G.Z. 350; 180 R.G.Z. 258; 186 R.G.Z. 83; 
141 R.G.Z. 171) made the following differentiations: If an accident that entitled 
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strict the liability stated in § 19 Air Traffic Act but not to exclude 
the legal liability by substituting a liability based upon an agree- 
ment. An exclusion of the legal liability might be in question if an 
injured student would have a direct claim against the insurance com- 
pany.’’8°?, Under such point of view the Landgericht held that the 
claim of the student was transferred to the public sick fund. The 
Court of Appeal in its opinion found the opposite interpretation. 
The Court said: “It is not important whether the students did ob- 
tain a direct claim against the insurance company. From the pur- 
pose of the insurance and the wording of the declaration to be signed 
pursuant to which the students waived every claim for damages 
against the defendant and with respect to the circumstances, the 
agreement is to be interpreted as follows: The aim of the defendant 
was to be released from any risk and any liability and to waive the 
legal title based upon § 19 Air Traffic Act at all events entirely. 
Defendant, its representative, agents and servants wished obviously 
to devote themselves entirely to the fostering of aviation. The man- 
agement business and the fighting out of law suits was to be limited 
as far as possible lest defendant be hampered in accomplishing its 
purposes. Defendant was well aware of the risks of gliders and the 
risk to be entangled in law suits for damages. Obviously, that risk 
was to be excluded. In case of accident, defendant intended to refer 
students to the insurance and to be free of any claim. The payment 
of insurance premiums was only reasonable if there was no way 
of claiming it twice (viz. for premiums and for damages under § 19). 
It might be admitted that the wording of the form was not well 
drawn up and considered in itself was doubtful. But from the ex- 
pression ‘a waiver of any liability’ with regard to the purpose of the 
proviso and to the understanding that the students were to be ex- 
pected to show for the want of such settlement, it follows conclu- 
sively that the legal liability was definitely excluded and not only 





the injured person to damages gave rise to other claims for compensation for 
the injured immediately under the regulations of acts and statutes, such com- 
pensation was to be put on account. The courts in their opinions instanced 
here especially the compensation for civil servants and workmen under the com- 
pulsory workmen’s insurance. On the other hand, compensations that were based 
upon contracts and for the coming into being of which the accident was only 
one cause, were not deducted, as payments from private insurance, collections 
of fellow-workers, etc. (see Reichsgericht 1935 Juristische Wochenschrift 3369). 
Since the decision of December 10, 1908 (70 R.G.Z. 107) the Reichsgericht had 
judged the compensation from an insurance—that the employer had taken out 
for his employees under the labor contract or conventionally——like a civil 
servant’s pension and denied that such title from insurance was based upon 
contract. The question might arise whether the same idea could be useful for 
the decision of the reported case of Frankfurt. But the Reichsgericht had 
expressed some doubt as to the bearing of its own practice in a decision of 
November 17, 1930—130 R.G.Z. 258—and in the decision of January 10, 1935— 
146 R.G.Z. 287—the Supreme Court changed its mind by pointing out that it 
would be against the sense of insurance to allow the advantage of the insurance 
to the injurer. See also note 304. 

302. The statement of the Court of Appeal implied that defendant was 
entitled to payments from the liability insurance policy. 
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restricted as to its amount, and further, that it was replaced by a 
voluntary liability based upon an agreement and restricted to the 
amount fixed by defendant on the basis of the collective insurance. 
Said interpretation is also in conformity to the provisions in the 
transportation contracts of most of the air transport enterprises 
which all contain corresponding clauses.” 


Professor Richter in his comment on the decisions®® said that 
to him the claim was based upon the Air Traffic Act itself since the 
elements for the liability were the same as those provided by the 
Act and there was only the restriction as to the amount, a restric- 
tion that in principle was found also in the Air Traffic Act. Further- 
more, he felt that also an agreement in respect to the liability for 
damages was to be regarded as a title based upon the law in the 
meaning of § 1542 Reichsversicherungsordnung. The courts did 
not follow. The Reichsgericht in its decision of January 10, 193589 
referred to the principle generally stated in the German practice and 
pointed out that a claim from accident insurance is always and 
only based upon contract and is to be differentiated from a title 
founded directly upon a provision of an act or other statute itself. 
In this case the question was discussed in reference to the com- 
pensatio lucri cum damno as to the amount of damages, since the 
damaged person had received payment from the insurance company 
in the meantime. But there is no reason that the question as to 
whether a claim is based upon contract or upon statute could be 
answered differently in respect to the relation of the liability for an 
aviation accident and the above rendered provision of § 1542 Reichs- 
versicherungsordnung. 

b. In fact, the Kammergericht in its decision of July 28, 
1938,8°> dealing with an aviation accident accepted the discrimina- 
tion without further discussion. The case referred to an airplane 
crash with the loss of lives of passenger and crew. The passenger 
was insured in the compulsory Reichs Accident Insurance.3°* The 
airplane, which was on a flight from Berlin to Konigsberg with a 
projected stop-over in the Free City of Danzig, crashed somewhere 
in the province of Pommerania (Germany). The public accident 
insurance which was liable for compensation sued the airline for the 
amount of 25,000 RM that a private insurance company had paid 





303. 1933 Archiv fiir Luftrecht 96. 
304. 146 R.G.Z. 287, see note 301. 
305. 9 U 1761/38-1938 Archiv fiir Luftrecht 295. See also notes 309, 340, 


368. 

306. Reichsunfallversicherung. In respect to the problem as to the applica- 
tion of § 1542 there is no difference in so far as to whether an employee or a 
passenger was injured. But it is understood that the problem only arises it 
the injured was under a compulsory public insurance to which the workmen's 
insurance code (Reichsversicherungsordnung) applied. 
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to defendant for the accident and that defendant was willing to pay 
to the widow and the son of the deceased passenger to balance its 
liability. In reference to the transportation contract the facts stated 
by the Court in its opinion were the following: “All contracts of 
carriage by defendant are subject to ‘General Conditions of Carriage 
of Passengers and Baggage’ that also copy partly the wording in the 
provisions of the Warsaw Convention of October 12, 1929. Art. 18, 
§ 5 of the General Conditions reads as follows: 

‘Passengers and baggage are accepted for carriage only upon 
condition that, except in so far as liability is expressly provided for 
in these Conditions of Carriage, no liability whatsoever is accepted 
by the carriers, or their employees, or parties or undertakings em- 
ployed by them in connection with their obligations, or their author- 
ized agents, and upon condition that (except in so far as liability is 
expressly provided for in these Conditions) the passenger renounces 
for himself and his representatives all claims for compensation for 
damage in connection with the carriage, caused directly or indirectly 
to passengers or their belongings, or to persons who, except for this 
provision, might have been entitled to make a claim, and especially 
in connection with surface transport at departure and destination, 
whatever may be the legal grounds upon which any claim concern- 
ing any such liability may be based.’ 

Art. 19 says: ‘Within the limits prescribed by Article 18 carriers 
are liable for damage sustained during the period of the carriage 
as defined in Article 18 paragraphs 2 and 3; (a) in the event of the 
death or wounding of a passenger or any other bodily injury suffered 
by a passenger;’ . . . ‘(3) Carriers are not liable if they prove that 
they and their agents have taken all necessary measures to avoid 
the damage, or that it was impossible for them to take such 
measures. . . 

Paragr. 2: (1) In the carriage of passengers the liability of 
carriers for each passenger is limited to the sum of 125,000 francs 
unless a larger sum has been agreed upon (20,000 RM).’ 

Article 21 provides: ‘Only the party who produces the ticket 
or baggage check as the case may be, or who in default to do so 
establishes his right, is entitled to bring an action arising out of the 
contract of carriage against the carrier.’ ” 

Defendant had adhered to a contract that on January 1, 1935, 
the Deutsche Lufthansa had made with the Allianz and Stuttgarter 
Verein Versicherungs-Aktiengesellschaft (Allianz) for a general 
accident insurance for air passengers. According to that contract 
the Allianz granted insurance protection to the passengers. Passen- 
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gers of the insured airlines were insured in so far as they had paid 
the fare specified in its tariff (that was done in the case at bar) or, 
before setting out on the flight, had paid a dispatching fee fixed by 
the airline. (§ 1 Insurance Terms.) The sum insured amounted to 
25,000 RM in case of death. § 3 II Insurance Terms read as follows: 

“The sum insured will be paid in case of death to those persons 
who would be entitled to damages under the provisions of Art. 18-21. 
The amount will be paid if an insured airline has acknowledged 
that the payment will be accepted as a cover for the liability to the 
airline passengers as fixed by the transportation conditions. The 
insured airline may enforce the payment of the insured sum to those 
persons who are the heirs at the time of the death in proportion to 
their shares. It may ask for proof that there are no other per- 
sons who might be entitled to damages under the transportation 
conditions or that such persons have given their consent to the pay- 
ment.” 

§ 3 of the contract of January 1, 1935, reads as follows: 

“If a passenger does not accept the general air passengers’ acci- 
dent insurance as covering the personal liability of the insured air- 
line resulting from the transportation conditions, because he intends 
to claim damages under the transportation conditions, the Allianz 
is prepared to grant protection to the Lufthansa for its liability. 
Said protection will be based upon the general and special conditions 
for liability insurance. The protection will cover in the case of death 
the sum of 25,000 RM.” The conditions of the liability insurance 
provided under § 2 that the insurance covered the liability of the air- 
line to passengers which the insured entrepreneur had to answer for 
under the general conditions of carriage of passengers and baggage 
and under eventual divergent agreements. 

Plaintiff rested its case upon contention that the heirs of the 
deceased passenger were entitled to damages under the law itself, 
particularly under the provisions of (1) § 19 Air Traffic Act, (2) 
§ 823 German Civil Code, (3) the Warsaw Convention, and (4) the 
insurance contract, and that these claims were transferred to it by 
§ 1542 Reichsversicherungsordnung. As to contentions (1) and (2), 
the Court held that the liability stated by the mentioned provisions 
was excluded.3®7 In so far there was no transfer of title to damages 
pursuant to § 1542 Workmen’s Insurance Code. In respect to point 
(3), the Warsaw Convention, the Court stated that this was a case 
of international transportation in the meaning of Art. 1 of the 





307. The Reichsgericht (note 309a) confirmed the decision. For the con- 
tents of the judgment as to the admissibility of exclusion of liability see 
below note 329 and as to the legal significance of the conditions in respect to 
the construction of liability exemption see note 340. 
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Warsaw Convention, because there was a stop scheduled in Danzig 
that was not under the sovereignity, suzerainity mandate, or author- 
ity of Germany. In respect to the question of whether the title to 
damages under the Warsaw Convention is based upon contract or 
upon law, the Court stated that the Warsaw Convention applies only 
by virtue of a contract for international transportation®°® and that 
claims granted by the law from such contract are always based upon 
contracts even if they are not enumerated in the contract. Therefore, 
as the Court held, the claims have not been transferred under § 1542 
Workmen’s Insurance Code. The Court denied that a person carried 
in international air transportation was entitled to damages against 
the operator of the aircraft under the Warsaw Convention without 
any reference to the transportation contract.2°® Besides this, the 
Court stated that a valid transportation contract was made. 

The Reichsgericht confirmed the decision of the Kammerge- 
richt.3°92 In reference to the point in question the Supreme Court 
declared: A claim for damages which rests upon § 19 Air Traffic 
Act is based upon the law itself within the meaning of § 1542 Reichs- 
versicherungsordnung, since § 19 entitles one to damages regardless 
of whether or not a contract was agreed upon. The Warsaw Con- 
vention, however, does not apply without a contract for international 
transportation. Hence, a claim for damages as provided by the 
Warsaw Convention must always be based upon the transportation 
contract and such claim is not transferred to the public insurance 
fund pursuant to § 1542 Reichsversicherungsordnung. 

Regarding contention No. (4) plaintiff had urged that aviation 
enterprises are bound to take out a liability insurance by the provision 
of § 29 Air Traffic Act that the accident insurance was put in the 
place of the liability insurance and that therefore a claim would be 
based upon the law itself. The Kammergericht said in its opinion: 
“The law prescribes only a liability insurance to be taken out by the 
defendant. The contract for liability insurance itself is always a con- 
tract and there could arise from it only contractual claims. Besides this 
the injured person would not have a direct claim from the liability in- 
surance against the insurer ; he would be entitled only against the in- 
jurer. The same was to be said in respect to the accident insurance. 
Defendant was bound by the conditions of the Reichs Minister for 
Aviation to take out accident insurance to protect its passengers if it 
was not willing to make a liability insurance. Claims from accident in- 





308. The Court in its opinion referred here to Art. 3 of the Warsaw Con- 
vention and to its reasoning in respect to the construction of the restriction of 
liability agreed upon as referred to note 340 

309. It seemed to the Court that this was the opinion of Niemeyer 1936 
Juristische Wochenschrift 1429. 
309a. July 5, 1939—VI 303/38—1939 Archiv fiir Luftrecht 172. 
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surance are always based upon contract (See 146 R.G.Z. 288). 
Therefore, there was no way that claims from accident insurance— 
after all they are not claims for damages—might have been trans- 
ferred to plaintiff. Hence there was no need for an examination as 
to whether the relicts were entitled directly to demand the insured 
sum.” 

With regard to contention 4 the Reichsgericht pointed out that 
plaintiff’s claim was founded neither upon the accident nor upon the 
liability insurance. The Court rejected the argument that a title 
based upon the insurance contract was only a transformation of the 
liability provided by § 19 Air Traffic Act. It said that the liability 
insurance was required by § 29 Air Traffic Act, in the wording of 
1921, in order to secure the payment for compensation but not to 
substitute another title to damages for the liability provided by § 19; 
the damaged passengers or his dependents having no direct title from 
the insurance contract. The Reichsgericht concluded that the acci- 
dent-insurance was prescribed by the authority as a preliminary 
condition, if the authority was expected to consent to ‘general trans- 
portation conditions’ wherein the airline excluded its liability. The 
Court left no doubt that the accident insurance was neither a require- 
ment for the operating of an airline nor the basis of the transporta- 
tion contract. Hence, it deduced that the liability for damages based 
upon § 19 Air Traffic Act was not transformed to an accident insur- 
ance. By construing the ‘General Conditions’ the Reichsgericht found 
that the liability under the terms of the contract was not affected by 
the insurance : the damaged passenger had to choose whether he would 
accept the sum insured or would prefer to claim compensation under 
the proviso of the transportation contract. The Court held that 
§ 1542 Reichsversicherungsordnung, providing for the transfer of 
claims based upon the law itself, contained a specific rule which could 
not be extended to claims founded otherwise. The Reichsgericht 
agreed with the Kammergericht’s statement that the plaintiff was 
not entitled to any claim against the insurer, finding that under the 
terms of the insurance contract, the accident insurance was to be 
paid to those persons who were entitled to damages under the trans- 
portation contract unless they accepted the accident insurance. 
Finally the Supreme Court considered plaintiff’s allegation that a 
decision against him would be unreasonable or unfair. Answering in 
the negative the Reichsgericht said that the principle set up by § 1542 
Reichsversicherungsordnung left to chance whether or not the public 
insurance fund was entitled to a reimbursement of the payments 
which it must make to the injured. In addition the Reichsgericht 
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emphasized the fact that the passenger and not the public insurance 
fund had paid the insurance premium which was included in the 
fare. Finally it was said that cases in which the injured passenger 
might get a twofold compensation could hardly happen and thus 
might be left out of the consideration. 

D. Contract for carriage by air and liability to passengers. 
The German airlines generally accepted passengers only upon con- 
dition that the operators and air carriers liability was excluded or 
restricted and that passengers renounced claims for damages except 
in so far as a liability was expressly provided. The problems aris- 
ing in this connection are the following.°°9» 

1. Is a restriction or exclusion of liability consistent with the 

Air Traffic Act? 


2. What other legal provisions are opposed to an agreed re- 
striction or exclusion of liability ? 


3. What form is provided for such agreement ? 


4. What is the legal significance and effect of different clauses 

restricting or excluding liability? 

1. It is a generally recognized practice of the German Courts 
that the provisions of the Air Traffic Act are not opposed to re- 
strictions of liability by contract. The Reichsgericht in its decision 
of May 19, 1927319 pointed out that the question as to whether and 
to what extent in July, 1925, the operator of aircraft could exempt 
himself and his pilot from liability toward the passenger and his 
legal representatives through transportation conditions is not ex- 
pressly regulated in the Air Traffic Act. For its interpretation, as 
the Court said, the Reichshaftpflichtgesetz (Liability Act), § 844 II 
German Civil Code and the Automobile Act (KFG.) may be taken 
in consideration as analogous. 

“According to § 5 of the first statute the owner of a railroad 
may not in advance through a contract exclude or limit liability 
for the damages suffered by the dependants. In § 844 Abs. 2 BGB 
such a prohibition is absent. Precedents indicate that such an exemp- 
tion within the limits of the lines drawn by the law (§ 276 Abs. 2 
BGB) and the judicial construction of § 138 BGB may be agreed 
upon in advance. (R.G.Z. Bd. 65 S. 315.) The automobile law 
did not have to confront this question because neither owner nor 
chauffeur are according to § 8 No. 1 KFG responsible for injury 





309b. The problems 1-3 are the same as to the liability for employees. 
Compare supra chapter III C2. Explanations made at that point are also 
emo IW 84 R.G.Z. 102—1927/28 Zeitschrift fiir das gesamte Luft 
310. IV 847/26—117 R.G.Z. ao eitschri - 
recht 296. Translation by Professor Zollmann in (1930) I JOURNAL OF AIR 
LAW 220 No. 3, 223 No. 4. 
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to the passenger or his heirs. A similar provision was contemplated 
according to § 16 of the first draft of the Air Traffic Act of January 
31, 1914. (RT Drucks. 1912-14 No. 1338.) When the act was 
passed this provision was omitted as suggested by the second draft 
of July 8, 1921. The viewpoint that the passenger assumes the dan- 
ger voluntarily was in this draft overruled on the ground, that a 
liability for damages to a passenger who has been injured as against 
the owner of the plane advances the development of flying which is 
in the public interest. However, the annotation to §§ 15 and 16 adds 
at the end that the right of the owner to limit his liability within the 
permitted lines by special contract is not affected thereby. (RT 
Drucks. 1920/21 No. 2504 S. 2474.)” 

The same opinion is expressed by other courts, but they do 
not give new or further reasonings.*!! 

2. Restriction or exclusion of liability in respect to general 
provisions of civil law. 

The exclusion of liability 1s restricted by § 276 II German Civil 
Code, providing that the liability for one’s own wilful default cannot 
be excluded beforehand by mutual agreement, and as to that there 
arose no doubts in the opinion of the courts.*!* The Kammerge- 
richt®1% stated that a waiver that was contained in the conditions 
of a contract of carriage by air was not void, whenever it did not 
mention the liability for wilful default. The Court said that the 
meaning of the waiver was to exclude liability within the limits of 
the law and that there was no need to say that the liability for wilful 
default, that was not to be excluded, was not excluded. Further- 
more, it is established by courts and writers that a contract provid- 
ing the exclusion or restriction of liability must not be contra bonos 
mores. Here, the practice referred to the principles laid down by the 
Reichsgericht as to the misuse of a monopoly. Such principles were 
developed in cases dealing with the restriction of liability through 
general conditions for contracts that had been made for forwarding 





311. Kammergericht (as Court of Appeal in the case quoted note 310 
supra) October 10, 1926—5 U_ 6294/26—1927/28 Zeitschrift fiir das gesamte 
Luftrecht 220; Landgericht Berlin: June 14, 1927— 17 O. 69/26—1927/28 Zeit- 
schrift fiir das gesamte Luftrecht 298; Landgericht Berlin: February 5, 1929— 
20 O. 280/27—1930 Juristische Wochenschrift 19903; Landgericht Aurich: July 
28, 1938—S. 206/26—1927/28 er 2 r das gesamte iw 222, trans- 
lation by Professor Zollmann in (1930) I jou RNAL OF AIR LAW 220; Kam- 
mergericht July 28, 1938—9 U L761 /38--4938 Archiv fiir Luftrecht 295—; 
Oberlandesgericht Karlsruhe, Sept. 22, gris M poche rer ae” Recht- 
sprechung no. 1625 ;—Reichsgericht, March 11, 19 VI 244/38 — 1939 
Archiv fiir Luftrecht 168—; Reichsgericht, July 5, i938—VI 303/38 1939 Archiv 
fiir Luftrecht 172. The decision of the Amtsgericht Emden (note 288) was 
reversed upon appeal. 

312. See 117 R.G.Z. 102.—As to ‘juristic persons’ in the sense of the 
German law § 276 II is applicable to the acting of the board of directors and 
other agents properly constituted by the statute, but not to the employees in 
the limits of § 831 German Civil Code. 

$13. October 16, 1926—5 U 694/26—1927/28 Zeitschrift fiir das gesamte 
Luftrecht 220.: as to the wording of the waiver see the facts in the judgment of 


the Reichsgericht quoted note 332. 
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contracts by the General German Forwarder’s Association and for 
the contracts of some other trusts and syndicates of enterprises on 
whose use the public is dependent, (e. g. plants for gas, water or 
electric power supply ).314 As to the contract of carriage by air the 
Reichsgericht in the quoted decision of May 19, 1927, summarized 
the principles as follows: “It would be beyond reason if after the 
full development of air navigation and in view of the general public 
being dependent on the use of such navigation, to grant the air 
companies the liberty to misuse their monopoly and the situation of 
the public to force passengers to waive the protection which the Act 
gives them”. Since the contract in question was made in 1925, the 
Court had to examine the situation of the German air traffic at that 
time and continued: “Such a situation of the public did not exist in 
1925. There was then very little flying. The operation of regular 
scheduled passenger flights was just opened by the Aero Lloyd and the 
Junkers Concern and still in the initial stage. Generally, traffic used 
almost exclusively overland and sea-routes. Therefore, it was not 
contra bonos mores, if the young industry attempted to unload the 
risk of aviation on the passengers by contract, particularly, since at 
that time there was not sufficient experience as to the ventures that 
air traffic would run.” Corresponding opinions were expressed in 
the judgments of other courts. The Landgericht Aurich in a deci- 
sion of July 28, 1926,315 said: “At the present time the general public 
is not so imperiously and exclusively dependent on the use of air- 
ways®!6 that such an exemption (viz. of liability) amounts to the 
exploitation of an economic monopoly and as such is against public 
policy.” (i.e. contra bonos mores). It must be admitted that the 
point of view is not to be disputed for the air traffic at the time of 
the contract, i. e. 1925, but it seems that the Court did not take into 
consideration that the accident happened in a circuit flight. Circuit 
flights generally are intended for sightseeing or entertainment; 
hence, it does not appear that the public should be dependent on the 
use of airplanes for such purposes.*!* The Landgericht I Berlin?18 
dealing with an accident that happened on September 7, 1925, on a 
scheduled airline flight pointed out that the restriction of liability was 





314. 62 R.G.Z. 264; 79 R.G.Z. 224; 81 R.G.Z. 316; 83 R.G.Z. 9; 99 es 
107; 102 R.G.Z. 396; 103 R.G.Z. 82; 115 R.G.Z. 253; 106 R.G.Z. 388; 128 R 
92; 133 R.G.Z. 388; Reichsgericht in 1927 Juristische Wochenschrift 655, {sae 
See also 143 R.G.Z. ‘24, decision of Dec. 15, 1933, in which the Reichsgericht com- 
prehended the different groups of facts that might violate bonos mores. 

3 Note 311, quoted in the translation of Professor Zollman. 

316. Same viewpoint in Kammergericht: October 16, 1926, notes 310, 311. 

317. Sometimes circuit flights are used for the purpose of medical treat- 
ment (whooping cough), but, it seems that such treatment is not so generally 
pe ss that the public would be dependent on this kind of remedy. The 
Lanes Aurich did not discuss that viewpoin 

» ~ June 14, 1927—17 O. 69/26—1927/28 Zeitschrift fiir das gesamte Luft- 

recht 
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not contra bonos mores, since defendant had no monopoly for traffic. 
The Court stated that everybody had the choice as to the means of 
traffic he would prefer for transportation. If the plaintiff choose 
the airplane, he did not make such choice under compulsion to which 
he had to yield in consequence of a monopoly which was founded 
on facts or on the law, as he had in using the railway for overland 
trips or a forwarder for transportation of goods, but he made the 
choice plainly aware of the venture that he took upon himself. With 
a similar reasoning the Landgericht I Berlin*!® denied that there 
existed a monopoly for airlines at the time of an accident, on June 1, 


1927. 

Since the former decisions denied that for the time in question, 
in respect to the cases at bar a monopoly was existent, there was no 
need to examine as to whether the conditions of the airlines con- 
tained a misuse of the monopoly. Yet, the decision of June 14, 
1927 (Landgericht Berlin) in support of the mentioned reasoning 
denied also a misuse of a supposed monopoly and said that the re- 
striction of liability was only of a small extent, and that only the 
liability for acts of God had been waived, whereas the cases, in 
which the Reichsgericht stated a misuse of monopoly, referred to an 
exclusion of liability for the faults of the forwarder himself or 
his directing agents. The German writers on air law agreed gen- 
erally with the opinion of the courts as to denying a monopoly: 
Schleicher, e. g., in his commentary published in 1933,32° stated that 
the exclusion of liability would not be the utilization of a monopoly. 
But the position of aviation enterprises has changed fundamentally 
from the development of aeronautics in the last ten years. The same 
author, in the edition of 19373*! explained that, at that time, the 
problem as to whether the airlines held a monopoly should be decided 
in the opposite sense than by the Reichsgericht in 1927. The Kam- 
mergericht in a decision of July 28, 1928, dealing with an accident in 
1935 divergently from the former practice pointed out :3?? “The deci- 
sion of the Reichsgericht (117 R.G.Z. 102) denied that the public 
was dependent on the use of airlines in 1925 and held that a waiver 
of a passenger could not be deemed as a misuse of a monopoly of the 
airline and of a helpless situation of the public. But, in regard to 
the tremendous development of aviation, especially since 1933,32% it 





319. February 5, 1929—20 O. 286/27—1930 Juristische Wochenschrift 
19903, 

320. Luftverkehrsgesetz ed. 1933, p. 105 note 10b to § 19. 

321. Schleicher-Reymann, Recht der Luftfahrt ed. 1937, p. 125 note 10c 
to § 19; id. Koffka-Bodenstein-Koffka, Luftverkehrsrecht ed. 1937, p. 99 note 
IV 2 a. 

$22. See notes 305, 340. The Reichsgericht upheld the decision: see note 
309a 


323. In the beginning of 1933 the National Socialistic Government came 
into power. 
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will have to be admitted that, already in 1935, a monopoly existed in 
regard to the air traffic for the Deutsche Lufthansa, in as much as 
scheduled air traffic had been used in the year 1926 by 37,600 persons, 
in the year 1935 by 175,000 persons. Besides, the speed was increased 
considerably by modern machines and therefore the use of airplanes 
has become indispensable for urgent cases.” 

Since the Kammergericht found that the airline had virtually a 
monopoly, it had to examine whether said monopoly was misused 
or not. The Court denied any misuse and, in its reasoning, gave four 
arguments: (a) The contract of carriage excluded only the liability 
for damages as provided by the Air Traffic Act and §§ 823 sq. 
German Civil Code ;324 but on the other hand there was still a liability 
established by contract and such liability was considerably strength- 
ened by an accident insurance. (b) Under the provisions of the con- 
tract the liability was equivalent to that in the Warsaw Convention. 
The Warsaw Convention had become a German Statute®?5 and it 
would be inconceivable that the same restriction of liability admitted 
by one German statute should be prohibited by another. (c) The 
General Conditions®** of the carriage contract had been approved 
by the Ministry of Aviation. (d) The requirements for airlines 
rated by the Ministry of Aviation later under August 21, 1936, pro- 
vided that the enterpreneur might exclude the liability by agreement 
with the passenger but that he had to take out an accident insurance 
for such passengers. 

The Reichsgericht in confirming the decision agreed with the 
Kammergericht’s opinion that a monopoly for air traffic existed. In 
respect to the contention that the limitation of liability was a misuse 
of the monopoly it pointed out: “If a monopoly was misused in 
order to dictate unreasonable sacrifices to the community, and. 
especially in order to enforce a waiver of a protection that was pro- 
vided by the law, such procedure is regarded in German practice 
as contravening public policy (i. e. contra bonos mores) (See 99 
R.G.Z. 107; 103 R.G.Z. 82; 106 R.G.Z. 386; 115 R.G.Z. 218; 117 
R.G.Z. 102). In such a case the relative terms of a contract are void. 
On principle, it is held to be a misuse of a monopoly only, if the 
proceeding which are alleged to be selfish, took place in regard to a 
partner in contract and if the latter as a member of the public was 
forced to make unreasonable sacrifices. The case at bar, however, 
is not of this kind. As it was established by the Kammergericht, in 





324. As to the reasoning for this construction see text to note 340. 

325. The Warsaw Convention was published in the Reichsgesetzblatt by 
Decree of Nov. 30, 1933 (1933 RGB1. II 1039) and on Dec. 15, 1933 an Act 
to Put in Effect the Warsaw Convention has been issued (1933 RGB1. I 1079). 


326. See text after note 306. 
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lieu of the liability provided by the Air Traffic Act, the liability based 
upon the transportation contract was maintained and was reinforced 
by the insurance protection.” The Reichsgericht added that the re- 
striction of liability might also be against public policy if the passen- 
ger and the airline as contracting parties intended to prevent the 
transfer of the rights to the plaintiff by agreeing upon a limitation 
of liability. However, here there was no basis for such a construction. 

3. Form for waiver. 

Neither the Air Traffic Act nor the German Civil Code prescribe 
any particular form for the exclusion of the liability for damages. 
That the declaration of a renouncement is supposed to prove clearly 
the intention of the declarer to renounce it, is an understood and gen- 
erally established rule. The Reichsgericht in its decision of May 19, 
1927827 called special attention to this rule. Since there is no form 
prescribed, a waiver may also be made tacitly. The Landgericht 
Halle®*8 discussed the problem as to whether a passenger of a bal- 
loon had tacitly waived the operators liability. Plaintiff, a member 
of a club belonging to the German Aviators Association (Deutscher 
Luftfahrer Verband), participated in a balloon ascent free of charge. 
Under the rules of the association every pilot of a balloon was bound 
to require that every rider renounce the liability for damages of the 
operator before taking off. The operator had asked another rider to 
waive the liability in the presence of the plaintiff without the latter 
making any declaration. Plaintiff urged that, in respect to the weather 
conditions, he would not have participated in the flight, if he would 
have had to waive claims for damages, and furthermore that there 
was no need for such waiver since probably his damages in view of 
his being a club member were covered by insurance. The Landgericht 
in its opinion stated that plaintiff was familiar with the proviso 
established by the German Aviator’s Association requiring a waiver 
before the starting on a flight and that, in 1923, he had waived the 
operator’s liability in two cases when he participated in balloon 
ascents, and that he personally heard when his co-rider waived liabil- 
ity. But in the feeling of the Court those facts were not held to be 
sufficient in order to infer therefrom that plaintiff had renounced 
tacitly.32® In the case at bar the defendant had stressed the fact that 





327. See notes 310, 332. 

328. Sept. 30, 1931—1932 Archiv fiir Luftrecht 185—see also judgment 
of the Landgericht Stuttgart as quoted note 294. 

329. Certain enterprises like theaters, concert-halls, etc., are used to 
restricting their liability for checked clothing by posters. The courts held 
formerly that such a poster did not have any effect at all unless the customer 
had read it. But the Reichsgericht in the decision of May 14, 1926 (113 R.G.Z. 
425) changed the former practice. It found that such posters were in accordance 
with general rules of intercourse and of which customers must be aware. As to the 
application of these principles in other legal problems the Reichsgericht, in its 
decision of Nov. 22, 1934, (145 R.G.Z. 390) dealing with a poster in a private 
ear: ‘You ride on your own risk’, stated that they must not be transferred with- 
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plaintiff was allowed to participate gratuitously. The Landgericht 
pointing out that the principles developed in the jurisdiction of the 
Courts were not to be applied forthwith, said: “If it is established in 
the Courts’ practice as a rule, that in respect to riders of motorcars 
and horse carriages, to whom a gratuitous ride is given it might be 
agreed tacitly that, under a standard of fairness, everyone stands his 
own damages (65 R.G.Z. 313), in other words, that each rider is con- 
sidered to have tacitly waived all claims for damages?®° there will 
be no doubt that this rule is in accordance with the general senti- 
ment of law as to such daily occurrences. Another judgment has to 
take place in air traffic. A flight is not yet—like a ride in an autocar 
—a daily occurrence.**! The risk of a flight, particularly in stormy 
weather, is beyond comparison greater than that of a drive over 
land. The liability which is established by the Automobile Act is 
also different from the liability under the Air Traffic Act. Under 
the latter statute the operator is liable for damages caused by operat- 
ing aircraft, unless there is some fault of the injured person himself. 
The Automobile Act, on principle, provides the same. But the liability 
under this act is excluded if the injured was carried by the auto- 
mobile or if the accident was caused by an inevitable occurrence.” 





out further ado to transportation cases. But it may be called into question as to 
whether the idea that a person has to be prepared for the intention of the other 
party to exclude or restrict liability was not significant in the case before the 
Landgericht Halle. It may be noticed that plaintiff knew the requirement of 
the Association as to a waiver, that he was aware of the pilot’s intention to 
comply with the requirement since the co-rider was asked for a waiver and that 
plaintiff himself had waived the liability two times before, when he participated 
in similar balloon ascents. See also note 330. On the other hand the Civil 
Landesgericht in Prag (1928 Zeitschrift fiir das gesamte Luftrecht 56) denied 
that an agreement restricting liability was concluded upon plaintiffs contention 
that he did not understand the language (Czech) in which the proviso was 
printed and that he did not take cognizance of the meaning of the words. 

330. The practice is not uniform and also the German jurists disagree as to 
the requirements under which the exemption of liability may be inferred. The 
decision 65 R.G.Z. 17 held that the permission to board a conveyance for a lift 
was a mere actual event without legal significance. A similar idea was expressed 
in 141 R.G.Z. 262 by explaining that in such case no contract for carriage was 
concluded and that there was no liability from a contract. For further decisions 
in this sense see Kommentar der Reichsgerichtsrate zum Biirgerlichen Gesetz- 
buch note 4b before § 823. In 145 R.G.Z. 190 the Reichsgericht restricted the 
significance of former judgments, that therein no general principle was laid 
down, but, that the question whether a contract was concluded or not had to be 
examined in every case in due consideration of the facts. 

As to the extent of a restriction of liability, in other words, whether negli- 
gence might be waived by a restriction of liability, the Reichsgericht (128 R.G.Z. 
229; 145 R.G.Z. 390) said that it might be in favour of such interpretation if 
the ride was given without consideration. But there are many decisions stating 
that the driver is only liable for gross negligence (grobe Fahrlassigkeit.: 128 
R.G.Z. 229; 141 R.G.Z. 262; 145 R.G.Z. 394; RG. in 1928 Juristische Wochen- 
schrift 2025). As to the poster mentioned note 329 the Reichsgericht said that 
such poster must not be considered as a declaration of intention to any rider, 
but that the driver or operator had to refer the rider expressly to such poster 
before boarding the car, since there was a greater risk than in the cases of a 
check room. Differentiating from the possibility of a tacit contract the Reichs- 
gericht discussed, in such cases, also the question of acting on one’s own risk. 
The theoretical foundation of this problem is various. (see Enneccerus-Lehmann, 
Lehrbuch des biirgerlichen Rechts vol. II, § 16 I 1, § 243 V; 141 R.G.Z. 262 
with further quotations). The Reichsgericht 1. c. held that it might be concluded 
from an acting on one’s own risk that the acting person consented previously 
to an injury that might possibly happen later. Authors like Oertmann, 
Kommentar zum Biirgerlichen Gesetzbuch, note 2 to § 254, note 7d to § 823, 
notes 5a, 5b to § 833; Kriickmann in 1932 Juristische Wochenschrift 3688 refer 
to the principle of contributory default. 

331. The accident happened in 1930. 
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The Landgericht explained with regard to this difference that it 
would be fair to deem a tacit renouncement in automobile cases, 
because the rider has no claim for damages under the Automobile 
Act, but that it would not be fair at all in aviation cases, since a 
waiver would cover also casual events and acts of God. The Court 
held that for reasons of fairness an intention to renounce must not 
be attributed to a person only because he is transported in a gratui- 
tous ride, if this renunciation would have such far reaching conse- 
quences. The Court inferred from the rule issued by the German 
Association for Aviation, which required that a waiver be expressly 
declared, that practically the intention to renounce was not to be 
attributed to transported persons for the mere fact that they did not 
pay. 

4. Legal significance and effect of transportation conditions. 

German Courts had to deal with the interpretation of General 
Conditions of Carriage Contracts only in a few cases and decisions 
as reported refer only to the carriage of persons. 

AA. Passengers. 

a. Conditions before the Warsaw Convention. 

aa. In the case before the Reichsgericht**? the following provi- 
sions were found in the contract: 

“Participation in flight and the transportation of baggage is 
at the exclusive risk of the passenger and his legal representatives 
as against the airline company, its employees and ticket selling agents. 

The passenger by accepting air transportation waives for him- 
self and his legal representatives all claims for any damage or injury 
occurring mediately or immediately to himself, his personal effects 
and his baggage during or in connection with a flight. 

A claim for damages in consequence of being excluded from a 
flight in consequence of delay in, or interruption of a flight is particu- 
larly excluded. There is no claim for a repayment of the price 
charged if the passenger does not arrive at the airport or does not 
arrive in time.” The first and third paragraph were printed on the 
rear side, the second on the front side of the ticket. The ticket was 
signed by the passenger. At bar the plaintiff urged that the condi- 
tions were not clear enough to have any effect at all, and in addition 
only the exclusion of liability under the Air Traffic Act was meant 
by agreeing to the conditions. The Kammergericht, as the Court 
of Appeal,33% had pointed out: “From the wording of the contract 
there is no doubt that the airline and its employees were supposed 
to be free of any liability which could lawfully be waived. There- 





332. 117 R.G.Z. 102, see note 310. Translation of Professor Zollmann. 
333. Oct. 16, 1926—1927 Zeitschrift fiir das gesamte Luftrecht 220. 
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fore, in deference to the law that admits an exclusion of any liabil- 
ity (viz. except for wilful default) the waiver must not be inter- 
preted from the intention of the party in a restricted sense. If it was 
agreed that the flight was to be performed at the ‘exclusive risk’ of 
the passenger, the latter released the other party and its employees 
from all liability that could be excluded by agreement. If, on prin- 
ciple, it may be conceivable to renounce liability for endangering but 
not for negligence, in the present case, such separation is not ad- 
missible in view of the unambiguous contents of the contract of 
carriage. As to the question of negligence, there is no difference 
whether it was gross negligence or only slight negligence. If the law 
provides solely that liability for wilful default must not be excluded 
(§ 276 German Civil Code), such regulation involves that liability 
for any degree of negligence may be waived. There is no clue to a 
statement that parties were willing to differentiate” (viz. in respect 
to the degree of negligence). 

The Reichsgericht,?34 on appeal, gave a more restricted interpre- 
tation. As to the liability under § 19 Air Traffic Act the Reichsgericht 
explained that liability was waived accepting the conditions of the 
transportation contract as printed on the reverse of the ticket either 
by the purchase of the ticket or at least by its signing. Defendant, 
in his petition: established that the exclusion of liability covered not 
only mishaps which were due to the inherent dangers connected with 
a regular and careful flight, but also such misfortune as resulted 
from unambiguous and clear faults of operator or pilot. The 
Reichsgericht did not agree with this interpretation and said: “In so 
far as the conditions impute to the passenger a waiver of legal 
damages, the interpretation cannot be extensive and the requirement 
of clear expression has to be taken into particular consideration. 
Besides, only the declared intention is to be considered for interpreta- 
tion and the airline, which had formulated the conditions by itself, 
must approve of an interpretation such as the passenger would con- 
ceive of it in good faith and with due regard to ordinary usage. The 
wording alone is all the less conclusive, since, in the present case, it 
may be construed in many ways.” In reference to the general knowl- 
edge and the estimate of the special dangers of air traffic in 1925, the 
Court explained that a passenger would have considered these dan- 
gers, if he learned that he was to abide the risk and thus to waive the 
liability stated by the law, but that the idea he was supposed to waive 
also the fault of operator and pilot and even gross negligence was 
more foreign to his thinking, and hence, that with respect to good 





334. 





See note 332. 
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faith and ordinary usage he could presume that such imputation 
would be shown clearly and in a wording not to be misconstrued. 
The Court, stating that this was not done, continued :345 

“The transportation conditions as printed on the rear of the 
ticket merely say that participation in flight is at the exclusive risk of 
the passenger but do not say that he waives all liability of owner or 
pilot for their own fault within the meaning of §§ 825, 831, 276 Abs. 
1 BGB. The second paragraph of the general transportation condi- 
tions as reported in the statement of facts which uses the word “pre- 
caution” is not reprinted. There is no finding that the passenger 
knew about this paragraph or that the construction of it by the de- 
fendant was in any manner brought to his notice when he bought his 
ticket or signed it or that the complete transportation conditions were 
posted in the ticket office or pointed out to him. There was no par- 
ticular reason why he should inquire about them because the general 
conditions were reprinted on the rear of the ticket and he was entitled 
to assume that such reprint was correct and essentially exhaustive.” 

Another construction could have taken place, as it follows from 
the Court’s reasoning, if the passenger had known that the airline 
gave the contended sense to the conditions. Also the third para- 
graph, as the Reichsgericht stated, did not support the defendant, 
since it dealt essentially with damages for exclusion from and delay 
or interruption of flight, but not with damages resulting from fault 
of operator or pilot in reference to equipment or in selecting, instruct- 
ing or supervising the pilot or in reference to duly fighting the 
particular dangers of aviation. The Court said furthermore: 

“Tt was not necessary that the passenger should know that the 
‘employees’ mentioned in the first paragraph—contrary to § 18 KFG 
—were not within the meaning of the Air Traffic Act, liable. It could 
not be expected that he would deeply ponder the meaning of this 
paragraph dealing as it did with employees. On the other hand it 
would have been easy for the company to express the meaning of the 
condition which it now contends far more clearly by the use of a few 
additional words.” 

bb. In a case before the Landgericht I Berlin®®® the conditions 
printed on the ticket were the following: Paragraph 1 and 3 were 
the same as in the case of the Reichsgericht, except that paragraph 
3 was here paragraph 2 and in the Landgericht’s case par. 3 read 
as follows: 

“As for the rest it is referred to the ‘General Conditions for 





885. Translation of Professor Zollmann, (1930) I JOURNAL AIR LAW 220. 
336. June 14, 1927—1927/28 Zeitschrift fiir das gesamte Luftrecht 298. 
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Transportation, for Passenger Air Traffic,’ which are put up on air- 
ports and in the agent’s offices.” 

The Landgericht gave the following construction : 

“The conditions contain a restriction of liability in so far as 
participation in flight is at the exclusive risk of passengers. From 
this proviso it does not result that defendant had the intention of 
being released from liability for fault of his own or of employees. 
In the law field the term risk (Gefahr) is used generally in the 
meaning of damages caused without fault or resulting from events 
for which there is no responsibility.” 

The court found defendant liable under §§ 276, 278 German 
Civil Code, examining the question whether there was any fault of 
defendant and denied there was.3%7 

cc. The same conditions obviously have been agreed upon for 
a transportation contract in the case decided by the Landgericht I 
Berlin on Feb. 5, 1929.838 No other principles are to be gathered 
from the opinion in this decision. 

dd. In the case which was dealt with in the decisions of the 
Oberlandesgericht Karlsruhe and of the Reichsgericht (judgments 
of Sept. 22, 1938, and March 11, 1939) #388 a passenger was killed in 
a circular flight on May 1, 1934. The liability of operator and pilot 
had been excluded by an agreement, the wording of which is not re- 
ported. Both decisions held the exclusion of liability to be lawful. 
It is not clear whether the passenger had participated gratuitously. 
The Oberlandesgericht stated in reference to the exclusion of liability 
that no differentiation was to be made between a transportation con- 
tract for a fare and a gratuitous ride, but no particulars were given. 
The Court construed the agreement by which the liability was re- 
stricted without considering the question of whether or not the flight 
was paid for. It held that only the liability based upon § 19 Air 
Traffic Act was excluded but not liability for negligence. The Reichs- 
gericht in its opinion stated that there was no reason to interpret 
the exclusion of liability in a wider sense implying also exclusion of 
the liability based upon § 831 German Civil. Code.338 Dr. Barmann 
in annotating the decisions,?#°° hints at the question whether a pro- 
viso excluding liability should not be construed in a more extended 
sense, if the flight was gratuitous.3384 

b. J.A.T.A. conditions (after February 13, 1933). 


337. See note 346. 

338. 20 O. 286/27—1930 Juristische Wochenschrift 19903, 

338a. See note 346a. 

338b. See text after note 355a. 

338c. 1939 Archiv fiir Luftrecht 171. 

338d. The problem was discussed in many decisions dealing with rides in 
other conveyances; see note 330. 
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The air line companies, among them the Deutsche Lufthansa 
and the Deutsche Zeppelin Rheederei which were members of the 
J.A.T.A., had agreed mutually on the introduction of uniform con- 
ditions for air transportation contracts as voted and amended in the 
conferences of Antwerp and Budapest in 1930/193183® and on 
February 13, 1933, the conditions came into operation. They are 
applicable to all carriage by the German airlines as named above. 
The construction of said conditions gained in importance for the 
judgments of the Kammergericht of July 28, 1938 and of the Reichs- 
gericht of July 5, 1939.34° The Kammergericht in its opinion inter- 
preted the conditions that they exempted all claims based upon 
§ 19 Air Traffic Act and §§ 823 of German Civil Code which 
latter refer to torts or unlawful acts (unerlaubte Handlungen). 
The Court in its full reasoning said as follows: ‘The exemp- 
tion from liability that is agreed upon under Art. 18 § 5 refers to any 
claim no matter upon whatever legal title they may be based, except 
the liability which is assumed under Art. 19 § 1. That liability, 
which conforms materially with the liability under the Warsaw Con- 
vention, is merely a contractual one. It follows from contents, con- 
nection and meaning of the “General Conditions of Carriage” and 
from the Warsaw Convention as its basis, which is copied partly in 
the wording. The “General Conditions” and the Warsaw Convention 
are applicable to “international carriage’ of persons and so on. 
(Art. 1) As to whether “international carriage” is in question de- 
pends on the contract made by the parties (Art. 1 (2), and Art. 1 (3) 
refers expressly to a contract®*! of carriage. Art. 3 of the Warsaw 
Convention and Art. 2 of the Conditions deal with the passenger 
tickets. Art. 3 of the Warsaw Convention and Art. 2, § 6 of the 
Conditions provide that the absence, irregularity or loss of the ticket 
does not affect the existence of the contract of carriage, which shall 
none the less be subject to the Conditions. Also Art. 4 of the Warsaw 
Convention, Art. 9 of the Conditions assume a contract in dealing 
with the baggage check. Art. 13 of the Conditions provides the 
“Conclusion of the Contract of Carriage,” Art. 22 refers to actions 
under the provisions of a contract of carriage. Under the Warsaw 
Convention, and the General Conditions the air carrier is liable to 
passengers, under § 19 Air Traffic Act, on the other hand, the 
operator is liable if a person*4? is injured. Art. 23 Warsaw Con- 





339. English and French texts also in Révue Aéronautique Internationale 
No. 2 p. 281, German text for carriage of passengers and baggage in Schleicher- 
Reymann, Recht der Luftfahrt p. 304. 

340. See text after note 306, where the conditions of the transportation 
contract are given in particular. 

34 In the German Conditions: ‘‘Beférderungsvertrag”. The English text 


uses the word: “Contract.” 
342. Viz. passengers, other carried persons, and third persons. 
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vention provides: ‘““Any provision tending to relieve the carrier of 
liability or to fix a lower limit than that which is laid down in this 
convention shall be null and void, but the nullity of any such provision 
shall not involve the nullity of the whole contract, which shall remain 
subject to the provisions of this convention.” 

The connection of claims provided by the Warsaw Convention 
with any other “action for damages, however founded,” is ruled not 
before Art. 24 Warsaw Convention, under which provision all more 
extended claims for damages under other regulations and provisions 
are excluded. The Warsaw Convention establishes in Art. 24 in its 
paragraph 1 that, “(1) in the cases covered by articles 18 and 19 any 
action for damages, however founded, can only be brought subject 
to the conditions and limits set out in this convention.” 

Consequently, Art. 18 § 5 in connection with § 19 of the 
“General Conditions of Carriage of Passengers” must be interpreted 
as to the effect that all claims, which are not founded upon the 
contract of carriage were excluded.” 

Up to now, no other decisions dealing with the “General Condi- 
tions of Carriage of Passengers and Baggage” are reported. The 
case at bar referred to an international transportation; but since 
the conditions are applicable not only to international but also to 
internal carriage, the reasoning of the Kammergericht has to be 
taken in consideration for any contract of carriage. It may be re- 
marked that the provisions of the “General Conditions” which do 
not apply to internal carriage pursuant to Art. 1 paragraph 2, were 
of no account for the decision of the Court. 

BB. Representatives of a killed passenger. 

The conditions of carriage in the different cases decided by 
German courts contained a proviso that the passenger renounce all 
claims not only for himself but also for his representatives. The 
binding effect of such waiver on the representatives is out of ques- 
tion under the assumption that the passenger himself was bound. 
The Reichsgericht established the rule*#? that an indirect victim 
is not entitled to damages, under § 844 German Civil Code, if the 
deceased victim had waived any claim. The Kammergericht in the 
decision of October 16, 1926,344 adopted said principle. The widow 
of a passenger killed in a crash had founded an action in her own 
right upon § 21 II Air Traffic Act, § 844 German Civil Code, with 
the allegation that she had lost the right of maintenance. The Court 





348. 65 R.G.Z. 315; 69 R.G.Z. 186. The decisions did not deal with aircraft 
accidents but the principle applies also here. § 21 II Air Traffic Act corresponds 
with § 844 p.. German Civil Code. 

s did the court of appeal in the case quoted note 332. Decision of 
the | nelle Rais Ba 5 U 6294/26—1927 Zeitschrift fiir die gesamte Luftsrecht- 
wissenschaft 220. 








256 JOURNAL OF AIR LAW AND COMMERCE 


held that the plaintiff had no title to damages, which the deceased 
would not have had if he had been the injured and entitled person. 
As to a claim vested in plaintiff by inheritance, the court referred 
to a decision of the Reichsgericht**® that explained that a person 
killed in a mishap could not be entitled to damages beyond his death. 

E. Liability for fault under the conditions of contract of car- 
riage. 

In the case decided by the Landgericht Berlin®*® it resulted 
from the interpretation of the contract of carriage that defendant 
was liable for any damage caused by the fault of its own or of its 
employees. The plaintiff urged that the pilot acted negligently be- 
cause weather conditions were such that the flight ought not to have 
been executed and because, against general rules, the motor was 
tested before the take-off not from 10 to 20 minutes, but for a few 
minutes only. The Landgericht in its opinion stated that there was 
no need to decide whether the pilot acted negligently in undertak- 
ing the flight in spite of bad weather conditions, since the accident, 
a breakage of the gasoline pipe, had no connection with the weather. 
The Court remarked that the fact that other planes had been flown 
as scheduled without accident argued against the assumption of neg- 
ligence. In reference to the motor test the Court held that the pilot, 
who had performed a flight from Dresden to Berlin in the same 
plane the same day, could assume that the plane was in good trim. 
From the fact that the pilot had flown the plane, the Court concluded 
that he assumed a good condition with the reasoning that otherwise 
he would have risked his own life too. In reference to the motor 
test, the Court found that the test lasted only 5 minutes. Also here 
the Court left undecided to what extent a pilot, not acting negligently, 
had to make a motor test, since the plane had been flown the same 
day for a longer time than 20 minutes, and it added that also a 
test of 20 minutes would not have prevented the accident since the 
crash happened after the motor was running in test 5 minutes and in 
flight 20 minutes; in other words, after a total running time which 
lasted longer than the test time alleged as necessary by the plaintiff. 

A case dealing with the liability of a pilot who had motor 
trouble was decided by the Oberlandesgericht Karlsruhe and the 





345. 55 R.G.Z. 24. 

346. Decision of June 14, 1927—see note 336. The case of the Reichsgericht 
(May 19, 1922—see note 311) involved after reversal for new trial, besides other 
problems, the question of whether an essential fault on the part of the owner 
or pilot of the aircraft was present, since the waiver was construed not to 
exempt the liability for damages caused by fault. The Reichsgericht in its 
opinion has not discussed the problem of fault because the facts were incomplete. 
noe of fault is also dealt with in some penal cases, see below Chapter 
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Reichsgericht.34°? The widow and the children of a passenger killed 
in an airplane crash sued pilot and operator for damages. In reference 
to the problem of the pilot’s liability under § 823 German Civil Code 
the following findings of the Courts are of interest: The pilot flew a 
single motored airplane at an altitude of nearly 650 feet when the 
motor misfired. He tried to get the motor going and, in the mean- 
time, he considered the possibilities for an emergency landing and 
looked around for a suitable space on the ground. He failed to re- 
vive the motor and, in attempting an emergency landing, crashed 
thirty seconds after the motor had misfired. Under § 823 German 
Civil Code a person who unlawfully and with malice or negligence 
damages life, body, health, freedom, property or other rights of an- 
other person is liable for damages. § 823 II provides that the same 
rule applies if a person infringes a provision which is intended to pro- 
tect other persons. The Oberlandesgericht held that the pilot had 
used the necessary care; the Reichsgericht reversed the decision. It 
held that the pilot acted negligently, because he ought to have taken 
the necessary steps for an emergency landing immediately. He was 
not allowed to lose any time in his efforts to start the motor. The 
Court established that a careful pilot would have landed immediately, 
since it is rather unusual that an airplane motor which misfired will 
work again regularly after a few seconds. The Reichsgericht held 
that it was of no significance in determining the amount of care nec- 
essary, whether or not the pilot was out of practice and whether 
or not he would have been equal to the task with more practice and 
whether or not most pilots had met with no accident up to now be- 
cause they had never encountered a situation with which they could 
not cope. All these points might have importance in reference to 
the penal responsibility, but did not affect — as the Reichsgericht 
declared—the requirements which must be set up under the civil law 
for the care to be used by a pilot. The pilot had pleaded that he had 
not noticed the place best fitted for an emergency landing because 
his view was obstructed by the right wing. The Reichsgericht in its 
reasoning declared that the pilot was bound under the provision of 
§ 78 Air Traffic Ordinance in the wording of 1930 (now § 78) to fly 
over towns and other inhabited places at such an altitude that he 
was able to land at the next airport or outside of the town in case of 
an emergency. The Court continued: “Therefore, during the flight 
over the town, the pilot had always to consider where he could find 
a place suitable for an emergency landing and had to fly at such an 
altitude that he was certain to reach the place if the motor misfired.” 





346a. Oberlandesgericht Karlsruhe,—Sept. 22, 1938—-1938 Héchstrichterliche 
Rechtsprechung no. 1625; Reichsgericht,—March 11, 1939—VI 244/38—1939 
Archiv fiir Luftrecht 168. 
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Due care required, as the Court added, that he watch also for the 
atmospheric conditions and fly at a height that allowed a safe land- 
ing under all circumstances. The Reichsgericht deduced from the 
facts stated that the pilot acted negligently. 

In addition the Supreme Court held that § 78 of the Air Traffic 
Ordinance in the wording of 1930 (now § 70) is a provision intended 
for the protection of other persons within the meaning of § 823 II 
German Civil Code and stated that the pilot was liable for damages 
also under § 823 II. From the fact that the plane crashed in an 
emergency landing the Reichsgericht concluded that the plane was 
not flown at an altitude as prescribed by § 78 (§ 70), i. e. an altitude 
which allows an emergency landing at the next airport or outside of 
the town. It should be noted that the Reichsgericht did not discuss 
the problem of causality and did not make any statement whether 
the pilot would have been able to make a safe landing from a higher 
altitude. Probably the opinion of the experts did not give rise to any 
doubts in this respect. 

F. Contributory fault of the injured. 


§ 20 Air Traffic Act, except for a slight change in the wording, 
copies § 9 of the Automobile Act. It establishes the rule that con- 
tributory fault of the injured person or, if a thing is damaged, of 
the person who had actual control, has to be taken into consideration 
pursuant to § 254 German Civil Code. As to the decisions, in which 
contributory fault is discussed, it has to be remarked that the courts 
had to decide only the question of whether the injured person con- 
tributed to the fault. General problems as to the theory of con- 
tributory default did not appear ‘in the cases as reported. The 
Landgericht Stuttgart®*? said in its decision of May 6, 1931, that it 
was no contributory fault to participate in an acrobatic flight, that 
was rated by the competent authority.348 As to the action of a bal- 
loon rider, who was injured in the landing, the defendant had raised 
the point of contributory fault. The Court**® referred to a decision 
of the Reichsgericht and explained that even if, at the moment of 
danger, plaintiff had taken an unsuitable position, such action would 
not be considered a contributory default. 

In regard to a test flight in a repaired airplane, defendant urged 
contributory default of the crashed pilot because he had no para- 





347. 1932 Archiv fiir Luftrecht 100—see note 294. 

348. Since participation in a flight is no default as stated by the Reichs- 
gericht 72 R.G.Z. 171, (see note 11) it is also not contributory default. The prob- 
lem in question resulted from the fact that the flight was extremely dangerous, 
because the pilot had proposed to climb from a flying plane onto another one, 
but the court in its opinion abstained from any observation as to the particular 
risk. 

349. Landgericht Halle note 328. The decision of the Reichsgericht 1907 
Juristische Wochenschrift 307 dealt with contributory fault in a non-aviation 
case. 
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chute. The Kammergericht in its decision of July 9, 1936,35 held 
that it was not material whether the pilot refused to take a parachute 
with him, since at the time of the crash, there was no rule providing 
that the pilot in a test flight had to be equipped with a parachute.35? 
The Court in its reasoning declared furthermore, that even if, as a 
general rule, the test flyer had to be equipped with a parachute the 
judgment would not be different. A wing was broken at an altitude 
of 200 meter (about 6500 feet) and the Court said: “In deciding 
the question of whether the pilot would not have been killed, if he 
had been equipped with a parachute, different facts are in considera- 
tion, that cannot be definitely ascertained, even by experts. It may 
be problematic whether the pilot frightened by the loss of the wing 
would not have missed the jump, whether he would have had the 
opportunity to jump and if so, whether he would have had the oppor- 
tunity to make a safe jump and landing.” The Court inferred from 
all those doubts that defendant could not furnish proof that the 
pilot, equipped with a parachute, would not have been killed. 

In reference to the action of a student pilot, who had crashed 
during a lesson with a glider in a flying lesson, the Landgericht 
Frankfurt am Main®®? declared that it was quite natural that the 
student pilot, just as a student driver, makes mistakes, perhaps 
incomprehensible to an expert, but that not every mistake could be 
imputed as a fault on the part of a student and that otherwise the 
liability stated in § 19 Air Traffic Act would be without significance. 

On the other hand, the Oberlandesgericht Hamm*5* applied 
a more vigorous standard to the action of a student pilot, who was 
nearly 20 years old, shortly before entering the pilot’s examination 
and familiar with the risks of flight. The student had turned the 
propeller, though he was aware that the motor was hot and though 
he was warned by a police officer. The Court held the student 
guilty of such preponderant default that it confirmed the dismissal 
of a suit for damages against the operator. The plaintiff had urged 
that he was asked by the operator to turn the propeller; the Court 
found that the operator had not acted negligently in asking plain- 
tiff, even if he knew that the motor was hot, but that he nevertheless 
should have informed the plaintiff that the motor was hot. However, 
since the plaintiff had been warned by the police officer the Court 
held that the omission of the operator was without causal con- 





350. Note 264. 

351. § 74 Air Traffic Ordinance in the wording of 1936 that provides such 
rule, came into effect later. 

352. Decision of Jan. 21, 1932—note 29 

353. July 3, 1934—9 U '328/32—1934 eee fiir Luftrecht 274. 
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nection to the accident, that happened when in spite of the warning 
by the officer the plaintiff turned the propeller twice again. 

G. Liability under laws apart from the Air Traffic Act. 

§ 28 Air Traffic Act reads as follows: “Provisions of the laws 
of the Reich under which the operator of an aircraft, the person who 
uses it, (§ 19 II), the pilot or another person, is liable to a greater 
extent for damages resulting from the operation (Betrieb) of air- 
craft, are not affected.” The Reichsgericht, in the decision of July 4, 
1938,°4 construed § 28, that, above all, it refers to the provisions 
concerning unlawful acts. With regard to unlawful acts in the 
sense of §§ 823 seq. German Civil Code, a problem arises from 
§ 831 German Civil Code which provides that a person who employs 
another for any kind of work is liable for damages unlawfully in- 
flicted upon a third party by his employee in the course of his em- 
ployment. As to whether a person is employed in the meaning of 
§ 831 may cast some doubt in many cases. The owner of an airplane 
had asked a pilot for training. He had yielded the airplane to the 
pilot and the latter flew it for purposes of sport, transportation, ad- 
vertisement, aviation exhibitions, etc., kept it in good repair and had 
his name put on it. An accident occurred when the pilot used the 
plane and the injured party brought a suit against the owner based 
upon § 831 German Civil Code. The Oberlandesgericht Hamm*55 
held that said provision did not apply because the pilot was inde- 
pendent as to the use of the plane and the owner had not employed 
him for any work. 

On the other hand, the Reichsgericht in a decision of March 11, 
1939855a stated that a pilot was employed within the meaning of 
§ 831 German Civil Code, if he had to fly an airplane owned by an 
air-sport-association. Consequently the association was liable under 
§ 831 for all damages which the pilot inflicted to third persons in 
the course of his employment, regardless of his own default. The 
Reichsgericht pointed out that in the case at bar, under § 831, the 
employer was liable unless he could show that he had used the nec- 
essary care in selecting the pilot or that the damage would have re- 
sulted notwithstanding his care or that the liability was excluded. 
From the facts established by the Oberlandesgericht Karlsruhe, as 
court of appeal, the Reichsgericht found that the restriction of liabil- 
ity covered only the liability provided by § 19 Air Traffic Act, but 
not the liability for torts such as in question here. In reference to 
the argument that the damage would have been inflicted even though 





354. Note 61. 
355. July 3, 1934—note 264. 
355a. See note 346a. 
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the pilot was selected carefully the Supreme Court held that the 
mere fact that the pilot had acted negligently when the accident 
happened refuted the assumption of his having been carefully se- 
lected. 

H. Apportionment of liability between several persons. 


The Air Traffic Act provides an apportionment, if the damages 
are caused by several airplanes or if another person is liable for 
damages in addition to the operator. (§ 27) The question of the 
meaning of § 27 Air Traffic Act in respect to damages caused by 
flying over a fox farm was answered by the Reichsgericht.*°* The 
Court held that under § 27 II Air Traffic Act any person, who is 
liable for damages, is bound to an apportionment, and, if the damaged 
person himself, as keeper of the foxes is liable under § 833 German 
Civil Code,*57 such liability had to be taken into account pursuant to 
§ 27 Air Traffic Act. Hence, the Court stated that it was to be 
examined, whether the destroying of the young foxes resulted from 
an arbitrary and spontaneous attitude of the female foxes, which 
was according to the nature of the animals as provided by § 833. 


J. Liability in international carriage. 


The Warsaw Convention was signed and ratified by Germany 
and came into force there on December 29, 1933.358 In a case before 
the Kammergericht**® an international transportation was in ques- 
tion. The lower Court had found that the carrier was not liable since 
he had proved that it was impossible for him to take measures to 
avoid the damage.*®° (Art. 20 Warsaw Convention). The Kammer- 
gericht on appeal stated that the question of liability under the pro- 
visions of the Warsaw Convention was immaterial, since the plain- 
tiff was entitled only for damages that were based upon the law, and 
the liability under the Warsaw Convention was held to be founded 
upon contract.361 That the Warsaw Convention applied to trans- 
portation from Berlin to Konigsberg with a stop-over at Danzig as 
an international one, the Court said in its reasoning that there was 
no doubt of it. Consequently, a claim of the representatives of a 
killed passenger rested upon the Warsaw Convention. The con- 
tract of carriage was made in Germany between a German airline 
and a German passenger for a flight from and to German airports 





356. July 4, 1938—note 61. . 

357. § 833 paragraph I reads as follows: “If a person is killed or the body 
or health of a person is injured or a thing is damaged by an animal, the person 
who keeps the animal is bound to compensate the injured party for any damage 
arising therefrom.” (Dr. Chung Hui Wang). , 

358. The states where the Warsaw Convention is in force are compiled in 
the (1937) 8 JOURNAL OF AIR LAW 298. Furthermore, New Zeeland, Den- 
mark without Greenland, Finland, pods f Sweden, Greece adhered. 

See above notes 305, 340 especially as to the facts and problems. 

360. A wing was cut loose from a fatigue fracture of the wing attachment. 

361. See notes 305, 340. At the time of the mishap Danzig was a Free City. 
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and the accident happened in Germany. The Kammergericht quoted 
all those facts for its finding that German laws were to be applied. 
It is understood that this was correct, and that there was no other 
way. 

The Reichsgericht**!* upheld the decision. In reference to the 
Warsaw Convention, the Court agreed with the Kammergericht that 
the claim was based upon the transportation contract. Plaintiff 
argued that the provisions which limited the liability were null and 
void under Article 23 of the Warsaw Convention because they 
tended to relieve the carrier of his liability. The Reichsgericht did 
not enter into a discussion of this problem. It found that the Kam- 
mergericht had stated that the provisions of the Warsaw Conven- 
tion applied to the liability of the carrier. The Supreme Court added 
that, assuming that the transportation contract eliminated the appli- 
cation of the Warsaw Convention, Article 23 would not apply, since 
the provisions of the Warsaw Convention were inserted in the 
transportation contract. 

The first German decision interpreting the liability provisions 
of the Warsaw Convention was delivered by the Landgericht Frank- 
furt a. M. on March 8, 1939.36! The facts were as follows: Plain- 
tiffs’ husband and father had made a round trip from Frankfurt a. M. 
in Germany to Milan in Italy on an airplane of defendant’s airline, 
a Dutch company. On its way back the plane crashed in an emer- 
gency landing, on July 20, 1935, with loss of passengers and crew. 
The plaintiffs based a claim for damages upon the contention that 
the accident was caused by gross negligence of the airline and the 
members of the crew, particularly of the pilot. 

The case was under the Court’s jurisdiction, because Frankfurt 
a. M. was the place of defendant’s business, through which the 
contract had been made and also the place of destination. (Article 28 
Warsaw Convention. ) 

Plaintiffs rested the case upon Articles 17, 22, 25 of the Warsaw 
Convention. The Court held that the claim for damages was well 
founded only in so far as it was based upon Articles 17 and 22. It 
declared that the facts did not show any negligence of the airline. 
The Court discussed the technical condition of the crashed airplane 
and followed the opinion of experts in agreeing that certain minor 
defects which the plaintiffs held essential, did not interfere with a safe 
flight. The Landgericht found from a thorough investigation of the 
pilot’s training and experience that he had satisfactory professional 
skill and that the airline did not act negligently in appointing him 





361a. See note 309a. 


361b. 2/70. 169/87—1939 Archiv fiir Luftrecht 180. 
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to fly the plane across the Alps. In discussing the activity of the 
pilot861¢ the Court had to deal with several phases. 

a. Plaintiffs argued that the pilot ought not to have started in 
view of bad weather conditions, and, if he did, that he ought to have 
climbed up to an altitude of at least 4,000 meters (13,350 feet) over 
the Po River plains, before turning towards the Alps. The Landge- 
richt, which had heard several experts, did not agree and denied 
any negligence of the pilot in this respect. 

b. Further the Court had to examine whether the pilot, finding 
bad weather conditions over the Alps, had taken all necessary 
measures to avoid the damage. After a minute discussion of the evi- 
dence and of the opinion of the experts the Court held that there 
was no way to elucidate the question, the witnesses which might 
have given particulars being dead. The Landgericht stated that 
defendant had to furnish proof that the pilot had taken all neces- 
sary measures and that this evidence had not been forthcoming. 
The burden of proof lay upon them. In this connection the Court 
denied that the pilot could not expect or foresee that he might 
possibly find ice and thunderstorms when flying through a bank of 
clouds at more than 13,000 feet. 

c. Finally, the Landgericht examined the question whether or 
not the pilot took the appropriate measures in trying an emergency 
landing, during which the plane crashed from a height of nearly 
135 feet. The Court said that the experts had developed three 
theories as to the cause of the crash, none of which showed any 
negligence of the pilot. The Court held that plaintiffs’ further 
claims—beyond Article 22—were unfounded, and continued: “It 
follows from the Court’s statements that neither defendant nor the 
pilot can be charged with gross negligence. Gross negligence how- 
ever is the statutory condition as prescribed by Article 25 of the 
Warsaw Convention, if the restriction of liability provided by 
Article 22 ceases. Under Article 25 the carrier is not entitled to 
avail himself of the provision of the Warsaw Convention which 
limits the liability, if the damage is caused by him through malice or 
by such default (grade of negligence) as, in accordance with the law 
of the court to which the case is submitted, is equivalent to malice 
(wilful misconduct).” The writers in their comments on the 
Warsaw Convention agree that such a default implies only a really 
high grade of negligence (see Koffka-Bodenstein-Koffka, Luftver- 
kehrsgesetz, I 3 to Article 25 Warsaw Convention). The wording 
in the Warsaw Convention was chosen only, because the Anglo-Saxon 





: 361c. As to the alleged negligence of other crew members, the published 
judgment does not show that the court entered into that subject. 
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law does not know the term gross negligence as this term is recog- 
nized in our (viz. German) jurisprudence. When the draft of the 
Warsaw Convention was under consideration, there was unanimity 
that gross negligence ought to be equal to wilful misconduct with- 
in the meaning of Article 25, in those countries, the laws of which 
recognize this type of negligence. The plaintiffs must show gross 
negligence on the part of the defendant.” The Court held that they 
failed to furnish the necessary proof. 

The problems which were discussed by the Landgericht Frank- 
furt a. M. are of wide significance. It is not known at the present 
time, whether the decision became final. The construction of Article 
20 of the Warsaw Convention as given by the Court complies with 
the general German theory, which sees in this rule the principle of 
liability for fault with a transfer of the burden of proof and thinks 
that this principle in its actual formulation is nearer to the German 
liability for the result as provided by § 19 Air Traffic Act than to 
the general liability for default. On the other hand, Professor 
Goedhuis in his monographs on the Warsaw Convention*®!4 arrived 
at different conclusions. He believes that the fundamental theory of 
the Warsaw Convention is the principle of liability for default and he 
thinks that this principle would be changed into a liability for result, 
if the courts insisted on a strict proof that the operator and his 
agents had taken all necessary measures to avoid the damage, or that 
it was impossible to take such measures in a case such as at bar. Also 
the IATA felt the liability provisions to be too burdensome to the 
air carriers. It had the intention to ask the CITEJA for its opinion 
on the subject,**!¢ and proposed an amendment under which the 
air carrier is not liable to damages unless a presumption is created 
by the facts that he or his agents acted negligently. De lege lata, 
however, the decision of the Landgericht Frankfurt a. M. is correct. 
Under the present political situation it is open to doubt whether or 
not the contemplated revision of the Warsaw Convention®*!f will 
come to pass and whether or not this revision will relieve the air 
carriers’ burden. 

The provision of Article 25 shows the difficulties which arose 
from the attempt to harmonize the principles of the Continental and 
of the Anglo-Saxon law. As it was pointed out by the decision 
of the Landgericht the term gross negligence is unknown to the latter 
system. The wording of Article 25 tried to express the term by cir- 





. La Convention de Warsovie, The Hague 1933, te Articte 20; National 
Air Legislation and the Warsaw Convention, The Hague YP 237. 

36le. See Professor Riese in 1939 Archiv fiir y1 esd 27 note 12. 

361f, (1939) 10 JOURNAL OF AIR LAW 172. 
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cumlocution. The German Ministry of Justice in an official release®®18 
interpreted the meaning of Article 25 that a particularly high degree 
of negligence was supposed to be equivalent to malice. The German 
Act introducing the Warsaw Convention, however left it to the 
decision of the German Courts, whether and to what extent they 
would regard gross negligence as equivalent to malice. The Land- 
gericht, in discussing the question, whether the pilot acted with gross 
negligence, obviously regarded gross negligence as equivalent to 
malice. Its opinion is not consistent with the opinion of German 
writers.3612 They deduce from the fact that the liability for gross 
negligence may be excluded by agreement (§ 276 II German Civil 
Code) that the German law does not regard gross negligence like 
malice. They believe that also the air carrier who has caused damage 
by gross negligence is entitled to avail himself of the provisions 
which exclude or limit his liability. 

Professor Schleicher in his annotation of the decision puts an- 
other question.3¢4 Under the Dutch law regarding air transporta- 
tion, gross negligence is equivalent to malice. Consequently, the 
Dutch airline could not limit its liability for damages by excluding 
liability for gross negligence in so far as the contract was made 
in the Netherlands. (Article 24 Warsaw Convention). Hence, the 
problem arises, whether the Dutch airline which could not exclude 
its liability in the Netherlands might have done so in other countries. 
The Landgericht did not discuss the problem. Professor Schleicher 
answered in the affirmative, because Article 25 lex fori is decisive and 
because the Dutch law applies only in so far as no other provision is 
applicable under the Warsaw Convention. 

K. Liability of other persons than operator and pilot. 

The problem as to whether and under which circumstances the 
entrepreneur of an aviation exhibit may be liable for an aircraft 
crash happening during the exhibit, was exhaustively discussed in a 
decision of the Landgericht Essen and on appeal by the Oberlandes- 
gericht Hamm.%*? The facts found by the Courts were the follow- 
ing: On June 5, 1927, two aeronautic associations, both defendants, 
had organized extensive exhibition flights at the airport Muhlheim. 
Plaintiff, a patron who had paid for admission, was injured in the 





361g. Denkschrift des Reichsministers der Justiz zum Warschauer Abkom- 
men (Sonderver6ffentlichung der Deutschen Justiz 1933 no. 1). 

361h. Riese in Pfundtner-Neubert, Das neue Deutsche Reichsrecht VI f 2 
note 5 to § 1; Schleicher-Reymann, Recht der Luftfahrt, note 1 to § rt. 25 
Warsaw Convention. 

361i. 1939 Archiv fiir Luftrecht 189. 

362. Landgericht Essen, Oct. 9, 1931—50.51/29 (15. O. 104/30; 122/30; 
5/20 O. 602/28; 604/28) 1933 Archiv fiir Luftrecht 39—Oberlandesgericht 
Hamm, Nov. 26, 1932—5 U 504/31—1933 Archiv fiir Luftrecht 248. [See also 
the decision of the Penal Court (Erweitertes Schéffengericht Essen Dec. 12, 1922 
—1928 Zeitschrift fiir das gesamte Luftrecht 54]. The case was annotated by 
Tiemann and Victor Niemeyer 1933 Archiv fiir Luftrecht 44, 251. 
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crash of an airplane during the exhibition. As to the exhibition, de- 
fendants had engaged several pilots for acrobatic flights which were 
mentioned by name in an official program book. The plane which 
crashed was hired by a chocolate factory “Trumpf” for advertising 
and grounded at the airport shortly after the exhibition had been 
started. It was not named as participating in the program but an 
advertisement of the “Trumpf” firm showing the plane, was there 
published. The pilot was ordered by the Trumpf firm to perform 
advertising flights, during the exhibition, over the grounds used 
for the exhibition and to drop small bars of chocolate. After a first 
flight finished without objection to the flying of the pilot, he took 
off again carrying a certain W. whose task it was to throw off the 
bars. Then the plane crashed into a crowd of spectators and the 
plaintiff was injured. The plaintiff was dismissed from the Land- 
gericht Essen Mihlheim, his appeal was disallowed. Since the de- 
fendants were not operators of the plane, § 19 Air Traffic Act did not 
apply, but only liability based upon contract or unlawful act. 
Liability resulting from a contract made between the defendants 
and the plaintiff in respect to the observation of the exhibit was 
denied within the limits of such contract. The Landgericht character- 
ized it as a contract for work in the sense of § 631 German Civil Code, 
the Oberlandesgericht as a bilateral contract, but it did not give a 
more detailed reasoning as to its characterization.2®* Both Courts 
stated that the defendants had to provide for the security of the 
public and that they were liable under the provisions of §§ 276, 278 
German Civil Code for malice and negligence not only their own 
but also of their agents and employees. Neither decision found any 
default. The Court of Appeal dealt with the problem as to whether 
the defendants should have interfered, if they had observed that 
the pilot flew incorrectly in the first flight. The Court decided that 
because the exhibition was under the supervision of the police, the 
defendants, who had no contractual connection with the pilot and 
the operator of the plane, would have had no other way than of 
calling upon the police, who also were in charge specifically of super- 
vising the flights. It was established in both decisions that the pilot 
was not an agent or employee of the defendants, (Erfiillungsgehilfe ). 
The Landgericht pointed out that an agent or employee (Erfiillungs- 
gehilfe) is any person who is acting in the performance of a contract 
with the intention of the debtor, also if such person is not bound 
to act by an obligation to the debtor. Hence the acrobatic flyers, who 





363. There was no need to decide the problem of characterization, since 


there would always arise the same question of negligence or malice and liability 
of a third person, whatever a type of contract it was. 
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were engaged for the exhibition and mentioned by name in the list 
of participants were agents, or employees, but the Court expressed 
considerable doubt as to the position of the “Trumpf” pilot. It stated 
in its opinion that the ““Trumpf” factory had been asked in a letter 
to participate and that the firm had given a written promise to take 
part provided it could get an airplane fitted for its purpose. In the 
meantime, the Trumpf factory got a bargain for its advertisement 
and two honorary tickets, but in the opinion of the Court it was not 
to be inferred from those findings, that a contract was made. The 
Court of Appeal also denied that a contract was made and said: 
“Neither the pilot nor the airplane nor an advertised flight to be 
flown by the Trumpf firm were quoted in the program booklet, 
hence the defendants were not bound to present such flight to the 
patrons who paid admission.” In so far as a performance is not 
announced, it may—as the Court stated,—also be presented in the 
limits of the exhibition, but only if the manager intended to do so. 
From a voluminous amount of evidence it concluded that no con- 
tract was made. The Court found that the pilot of the crashed 
plane asked the permission only of the police officer at the airport 
to make the advertisement flight. The Court in its opinion proceeded : 
“Since the defendants had no exclusive right to use the airport 
which was available for public flights also during the exhibit, they 
could not influence the Trumpf firm and its pilot and particularly not 
by forbidding the flight or giving binding instructions. A contract, 
by which they could be entitled to such instructions was not made, 
even if the attendance of the Trumpf airplane was proposed by the 
defendants.” Since the defendants could not influence the pilot, 
it must not be supposed that they intended to present the advertise- 
ment flights to the spectators as a contractual performance in addi- 
tion to the scheduled exhibition, all the less since the flight was 
executed in the advertising interests of the Trumpf firm which had 
ordered the flight and the dropping of chocolate.” The Court added 
that the pilot did not participate in the exhibition itself which was 
planned to show the position and possibilities of aviation, and that 
the dropping of chocolate, that was permitted only outside the 
airport and outside the places for spectators did not affect the 
patrons who paid admission. The consequence of the finding is 
that the pilot was not an agent or employee (Erfiillungsgehilfe) nor 
was he employed in the sense of § 831 German Civil Code. The 
Court of Appeal in its opinion gave a further reasoning by deny- 
ing that the pilot acted negligently. As to the denial of negligence 
the Court’s reasoning was as follows: The defendants had made 
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a contract with the plaintiffs to show them the exhibition. For the 
performance of this contract defendants were responsible for wilful 
default and negligence. (§ 276 I 1 German Civil Code.) Under 
§ 278 German Civil Code the defendants were responsible for negli- 
gence and malice of persons whom they employed in fulfilling their 
obligation to the same extent as for their own fault. The suit would 
have been substantiated if (1) a contract had been made, (2) the 
flight (of the crashed airplane) had been made in order to perform 
the contract, (3) the defendants or the pilot had acted with wilful 
default or negligence. 

It seems that the Court felt that the answer in the negative to 
point 2 was not beyond all doubt and therefore question 3 was also 
discussed.3®* The Oberlandesgericht said in denying fault in the 
pilot’s acting: ‘The plaintiff’s contention that flights over a gathering 
at a lower altitude than 200 m (about 650 feet) was prohibited on the 
day in question, June 5, 1922, is not correct since such prohibition 
was not in effect until § 29 of the Air Traffic Ordinance of July 19, 
1930, came into force. The ordinance did not repeat an existing 
regulation but brought a regulation into being. At the time in question 
the pilot could go down to 30 m (about 100 feet) because there 
was no objection to flying at such an altitude, as experts stated in 
the penal case against the pilot. On the other hand, it must be stated 
that a flight at an altitude of 5 m (about 16 feet) over a crowd of 
people was not permitted at all. In the case at bar it might be possible 
that the pilot was not conscious of the low altitude of his flight, by 
an excusable error in estimating, as it was explained on appeal in 
the reasoning of the judgment of the penal court against the pilot. 
The testimony of the pilot, that in his estimation he was flying the 
second flight at an altitude of about 30 meter, is, as stated by the 
Penal Court, likely or at least not refutable. The ground on the 
west side of the airport is precipitous. Looking to the right the 
pilot might have estimated that he was flying at an altitude of 30 m. 
when really he was at 5 m.” The court stated furthermore: “The 
plane pancaked over some uneven spots on the west side of the air- 
port. Besides this it was pushed down by peculiar ground winds. 
The error in estimating and the failure in perceiving the dangerous 
situation of the wind are not to be imputed to the pilot as his fault 





364. The Landgericht said that the question of the pilot’s negligence was 
not to be discussed, since he did not act for defendants in the performance of 
the contract defendant versus plaintiff. 
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or negligence.’ 

The Oberlandesgericht in its opinion finally explained, that the 
pilot was not employed in the sense of § 831 German Civil Code as a 
servant (Verrichtungsgehilfe) and that it was no fault if the de- 
fendants omitted to interfere with the advertisement flights, because 
the first flight was performed correctly and because the police had 
the supervision of the exhibition and in so far as the defendants had 
no particular obligation to take care for the security of the public 
in respect to the performed flights. 

In the case at bar a suit was also brought against the State 
based upon the contention that the police officers acted negligently, 
in permitting the dropping of chocolate from low altitudes during 
said exhibition where people were crowded together and that the 
police officers ought to have known that the dropping was only pos- 
sible if the plane was flown at a low altitude and would be dangerous 
over the crowd of spectators. Defendant argued furthermore, that 
the police officer failed to interfere after the first flight was executed 
at a dangerously low altitude and that he failed to examine the nec- 
essary certificates as to registration, etc., before he permitted the 
start. The Landgericht held that the police officer did not act negli- 
gently in permitting the dropping of chocolate since neither general 
regulations of the Reich or State nor special rules for the airport 
in question had been issued at that time under which such flight was 
prohibited, and that there was nothing from which it could be inferred 
that the officer in his findings and decision acted negligently. The 
Court continued that flying against regulations in the first flight was 
not proved. As to the examination of the certificates the Court 
found that the police examined it within the limits of the law.%® 
In agreeing with the Landgericht as to its reasoning in denying neg- 
ligence, the Oberlandesgericht said in addition that the liability of 
the State was not evident since plaintiff failed to prove that there 
was no other way for compensation of the damages (§ 839 German 





365. In the crash a 13-year old boy was killed by the propeller and 2 
persons were injured. The Penal Court found the pilot guilty of manslaughter 
and bodily injury (see note 396). On appeal he was dismissed by a judgment 
of the Grosse Strafkammer Essen: Oct. 16, 1928 — 13 J. 577/27—(not pub- 
lished.) Some suits for damages against the pilot led to judgments against him. 
His applications for appeal in forma pauperis were refused by the same Court 
of Appeal who decided now that the pilot did not act negligently. 

3 The case was peculiar, since the liability insurance, the conclusion of 
which was examined by the Ministry before rating the airplane, had expired, 
because the operator had changed. Therefore, the insurance company did not 
cover the damages. The Landgericht held the police officer had nothing to do 
with the question of insurance and did not have to and did not examine the 
Policy. Otherwise the start would have been forbidden. The question as to 
whether the Ministry acted negligently because it did not revoke the certificate 
of admission after the operator had changed and failed to ask for the insurance, 
was not discussed at bar. But this case induced the authority to bring into 
being the provision of § 106 Air Traffic Ordinance (1930) (§ 107 I2, wording 
of 1936), providing that liability insurance has to be contracted under the 
Proviso that the liability of a new operator in the case of change is also covered 


for the insured period. 
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Civil Code, Art. 131 German Constitution, § 1, Act regarding Liabil- 
ity of the State). 

L. Private insurance. 

The operators of aircraft and the entrepreneurs of airports and 
of aviation enterprises are required to guarantee their responsibility 
for damages either by liability insurance or by lodging cash or 
negotiable documents with the authority. The liability insurance has 
to cover the liability to third persons; in other words, to persons 
who are not carried by the aircraft and are not employed by or held 
in other contractual relations to the operator.3®7 As to the organiza- 
tion and form of private air insurance the Air Traffic Act and Ordi- 
nance prescribes that the insurance policy must also cover a new 
operator in case of change during the insured period. It was left 
to the interested parties to find and develop a form of contract suit- 
able to the economic purposes. In connection with a liability insurance 
that covers also liability against passengers, the German Airlines 
(Deutsche Lufthansa and Deutsche Zeppelin Reederei) take out a 
passenger’s accident insurance. A passenger who is injured in an 
accident may refer to the accident insurance, provided he waives any 
claim for damages against the airline, but no payment from the 
insurance will be made if the person entitled to damages sues the 
air line for damages. Since the Warsaw Convention provides that 
any provision tending to relieve, the carrier of liability or to fix 
a lower limit than that which is laid down in the Convention is null 
and void, the German Air lines cut out the reference which was 
formerly made in the ticket to the accident insurance, and leave it to 
the passenger in case of an accident to make his choice. In the 
case that was decided by the Kammergericht on July 28, 1939,368 the 
airline had proceeded in this way. The Court discussed the admis- 
sibility of restriction of liability but did not touch upon insurance 
problems. Since the beginning of summer 1939 all German airlines 
have had to take out this combined insurance for internal transporta- 
tion pursuant to an ordinance of the German Ministry of Aviation.3® 
It is remarkable that insurance cases were brought to courts only in 
an amazingly small number. The reasons for this fact are found by 
Professor Oppikofer’’® primarily in a close co-operation between 





867. § 29 Air Traffic Act. §§ 106-110 Air Traffic Ordinance. Said obligation 
does not apply to the Reich as operator or entrepreneur. The Air Traffic Ordi- 
nance 1930 provided in § 106 a general liability insurance covering any liability 
of the operator, that meant also liability against persons who are carried by 
the plane and in other contractual relations as employees. 

368. Note 305. 

369. See Dr. Hermann Déring, Die Entwicklung der Luftversicherung in 
Deutschland 39 Zeitschrift fiir die gesamte Versicherungswissenschaft no. 1, 


p. 53. 
_370. Oppikofer, Zure Entwicklung des privaten Luftversicherungsrechts_in 
Verdéffentlichungen des Instituts fiir Versicherungswissenschaft no. 1, p. 56. 
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insurance companies and insurance takers, from which resulted care- 
fully drafted and fairly performed insurance contracts giving the 
insurance protection exactly as needed for all kinds of insurance 
as for accident, for liability and for injuries to the body. 


The interpretation of an accident insurance policy was disputed 
in a case decided by the Reichsgericht July 5, 1929.37! The Court 
held that, if the accident insurance of a pilot by profession excludes 
acrobatic flights, the whole flight, that was started with the pur- 
pose of performing acrobatic exercises, is an acrobatic flight and not 
only the single exercise. In reference to a presentation flight (Vor- 
fuhrungsflug) the Landgericht Berlin in a decision of July 9, 
1929872 said, that the meaning of such word was to be interpreted in 
the sense which the insurance taker must give it, whenever there 
was a dispute over the interpretation. The term “contrivance for 
flight” (Flugapparat) was interpreted by the Oberlandesgericht 
Hamm$*8 as referring to all appliances by which men are able to 
entrust themselves to the air and therefore including parachutes. 


CHAPTER 1V, PENALTIES 
A. General Provisions. 

Under the German Penal Code §§ 315, 316 as amended by the 
Act of June 28, 1925, a person who interferes intentionally with air 
navigation resulting in a “common peril” is subject to penal servitude 
or capital punishment. If the transgressor acts negligently he is sub- 
ject to imprisonment or fine or both. The use of aircraft against 
the intention of the entitled person is punishable pursuant to the 
Ordinance of Oct. 20, 1932, against unlawful use of motor con- 
veyances and bicycles. It seems that cases of general interest are not 
reported. 

B. Penalties in the Air Traffic Act. 

In addition, the Air Traffic Act contains numerous provisions 
for general penalties,?*4 in respect to contraventions against regula- 
tions of the Air Traffic Act, the Air Traffic-Ordinance and adminis- 
trative ordinances and decrees. 

1.§ 31 no. 1 Air Traffic Act subjects a person who violates 
an ordinance issued for public order and security under any provi- 
sion of the Air Traffic Act in respect to air traffic and operating of 
aircraft to a fine or detention, if the violator is not liable to greater 
punishment under other penal laws. 





371. VII 44/29—1929 Warneyer Rechtssprechung 301. 

372. 1929 Juristische Rundschau fiir Privatversicherung 355. 

378. Nov. 15, 1928—1929 Juristische Rundschau fiir Privatversicherung 153. 

374. §§ 31, 32, 33 Air Traffic Act and Act of Sept. 22, 1938 (1938 R.G.Bl. I 
1246). 
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a. The Strafkammer of the Landegricht Plauen*?> had to 
decide the question as to what kind of ordinances are covered by 
§ 31. The Ministry for Traffic had issued a decree on Nov. 23, 1926. 
The decree was communicated only to certain persons and officials 
especially to the police officers in charge of supervision of flight. It 
contained the following :3*° “I have communicated to all owners of 
aircraft, to all aircraft undertakings and to all flying schools the fol- 
lowing disquitions: . .. A warning must be issued. . . . It must be con- 
sidered as punishable lack of care (strafbarer Leichtsinn) .. . It is 
expected from each pilot ... A pilot makes subject to an action for 
damages and runs the risk of being punished criminally under the 
provisions of the strafgesetzbuch. In order to cut down the number 
of mishaps I request all owners of aircraft.” 

The Landgericht disapproved of the ruling of the trial judge 
that the decree fell in the provision of § 31 of the Act and said: “A 
decree within the meaning of § 31 is either a law in the formal sense 
of the word or a regulation. A mere administrative order which 
deals only with the relation between various officials and not with 
their relation toward third persons does not come therein.” From 
the lack of proclamation, its very words and contents the Court 
deduced that the decree did not refer to § 31 Air Traffic Act. 

On the other hand, there is no doubt that the provisions of the 
Air Traffic Ordinance come within § 31 of the Act. Here arose the 
problem as to whether the application of § 31 might be excluded by 
other penal laws. § 100 Air Traffic Ordinance of 1930 (§ 102 in 
the wording of 1936) provides that foreign aircraft are forbidden 
to enter German territory unless such flight is generally permitted by 
an international convention or by a special permission of the Author- 
ity. Several cases of unlawful entering on the air into the German 
airspace are reported.377 

a. The Schoffengericht Oppeln**® had to decide the following 
facts. On Jan. 9, 1931, three Polish military airplanes flew over 
German territory and two of them landed near Oppeln. W. a first 
sergeant of the first Polish aerial regiment piloted the guiding plane; 
J. a sergeant of the same regiment piloted the second plane with 
orders to follow W. Both were accused of violating different laws 





375. June 9, 1927—see note 184. 

376 Quoted from Prof. Zollmann's translation (1931) 2 JOURNAL OF AIR 
LAW 427. 

377. The French pilot Coster was punished in 1925 because he had flown 
over Germany without permit. (see 1925 (9) Revue Juridique Internationale 
425; VI Air Service Information Nr. 566 of July 15, 1926).—See also: L’affaire 
Franco-Roumaine de Navigation Aérienne. 

378. Jan. 31, 1931—5 JM 7/31—1931 Archiv fiir Luftrecht 72 translated 
by Professor Zollmann (1931) 2 JOURNAL OF AIR LAW 594. 
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by this same action, that of, a) crossing the German boundary with- 
out permission, particularly without any paper stating their identity, 
b) having failed to prove their identity by passport or other admitted 
identification paper, c) contravening to § 31 No. 1 Air Traffic Act: 
by entering into the German air space without permission and with- 
out a general permit by an international convention. Both defendants 
stated that they entered Germany unintentionally and the Court 
did not find any reason to suppose that they acted wilfully. The Court 
condemned W. stating that W. was guilty in the sense of c. The 
Court in its opinion explained that it was the necessary consequence 
of passing the boundary without proof of identity that W. could 
not prove his identity by passport or by other papers and, therefore, 
that he was not to be punished on the contravention b. As to the 
violation of the Air Traffic Act the Court held that this provision 
as an auxiliary did not apply since defendant’s acting also violated 
§ 1 of the passport ordinance of April 6, 1923. Defendant W. had 
changed his statements in regard to the flight repeatedly particularly 
as to the reasons for the loss of his bearings. The Court found that 
defendant could not trust the compass alone and that he was well 
aware of this and that he acted negligently because he failed to make 
an emergency landing in Poland in time to get the necessary infor- 
mation.37® Defendant J. was acquitted. The Court established that 
J. did not act negligently in crossing the German boundary since 
he was under military command to follow W.’s plane, and since 
he had no sound reasons for believing that W. had lost orientation. 

As to the relation of § 31 No. 1 Air Traffic Act the Court fol- 
lowed a well established practice of the Reichsgericht in reference 
to the application of an auxiliary penal law,°°° stating that the auxi- 
liary rule does not come into question if another penal law is 
violated. There is no doubt that § 31 Air Traffic Act is an auxiliary 
penal law, since it provides punishment only for such cases where 
no other laws inflicting higher punishment are violated. 

bb. On the other hand the Amtsgericht Schweinfurt in a deci- 
sion of May 20, 1931381 held French military flyers guilty of having 
violated by one and the same act the passport regulations and the 
provisions of § 31 Air Traffic Act. Said flyers had flown military 
planes carrying machine guns over the German boundary on May 





379. The punishment was 2 weeks imprisonment making allowance for the 
time that defendant had served by detention before trial. Professor Zollmann, 
Cases on Air Law 2d ed. p. 56 said that the judgment was more a political 
one. It is beyond the limits of this article to examine the different elements of 
the judgment, but to me the general findings as to negligence and as to the 
relation of the different provisions seem to be in no way influenced by political 
considerations. 

380. 38 R.G.St. 383; 44 R.G.St. 1; 58 R.G.St. 240. 

381. B 563/31—1931 Archiv fiir Luftrecht 267. 
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16, 1931. They were not provided with passports or other identifi- 
cation cards and were not authorized either by a general convention 
or by special permit to enter Germany by plane. The Court did not 
explain for what reasons it deviated from the general opinion 
of the Reichsgericht. It may be that the Court had overlooked the 
nature of § 31 Air Traffic Act as an auxiliary penal law. 

As to the fact that the planes were not registered in Germany 
and defendants had no pilot certificates, the Court found that § 31 
I 1,3 II Air Traffic Act did not apply because they refer only to intra 
German air traffic. In respect to § 14 Air Traffic Act, that forbids 
carrying of arms in an airplane unless with special permission, the 
Court stated that § 31 No. 1 Air Traffic Act was not in question, 
because § 14 also refers only to intra-German air traffic. As to the 
importation of arms, which is forbidden and subject to punishment 
under the Act regarding War Material, the Court held the de- 
fendants not guilty, because they did not bring the arms to Germany 
with the intention of leaving them there. 

cc. In a third case before the Sch6ffengericht Braunsberg?®? 
the Court held that the unlawful entry by air without identification 
documents of a Polish military pilot was to be subjected to penalty 
only under the passport regulations. Since the defendant had landed 
after his entry and finding himself in Germany took off again with 
the intention of reaching Polish territory, the Court held him guilty 
of a second violation of the law**? and subjected him to a punishment 
pursuant to § 31 No. 1 Air Traffic Act. 

2. The pilot of a German aircraft, who, in a foreign country, 
violates an international convention or treaty agreed upon by the 
Reich is subject to criminal penalty under § 31 No. 2.884 Such a 
case has been brought before the Amtsgericht Altdamm.%®> A 
German airplane, enroute from Norderney to Friedrichshafen, flew 
over Swiss territory on July 2, 1936. Near Basel in Switzerland he 
flew at an altitude less than 1650 feet (500 m). The Swiss regula- 
tions of Aug. 3, 19238* forbid such low flying except in case of 
emergency and the Air Traffic Convention between Germany and 





382. May 19, 1931—1 F. 54/31—1931 Archiv fiir Luftrecht 134. 

383. 104 Air Traffic Ordinance 1930 (§ 105 Air Traffic Ordinance in the 
wording of 1936 has the same purport): Foreign aircraft that had entered 
Germany unlawfully must land and is torbidden to continue the flight without 
special permission. 

384. Since the amendment of Dec. 19, 1935 (1935 R.G.BIL. I 1516). Formerly 
such violations were not to be punished since the German Penal Code in § 6 
provides that contraventions (i.e. an act subject to detention or fine up to 
150.-R.M.=$60) committed in foreign countries are subject to criminal penal- 
ties only under special laws or conventions. Generally violations of foreign 
regulations refer to such light contraventions. 

385. Jan. 8, 1937—2 C, 99/36—1937 Archiv fiir Luftrecht 204. 

386. 1923 Bundes Blatt II 722. 
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Switzerland provides that private flyers of both countries in so far 
as they are allowed to fly over the other country’s territory are sub- 
jected to its regulations.8* Defendant argued that he was in an 
emergency because of bad weather conditions. The experts concluded 
that defendant was unable to turn back or aside before crossing 
the Swiss border, that he had to keep below the clouds as he could 
not fly blind, and that the attainment of a height necessary to pass 
over the mountains without danger to plane or passengers required 
a flight, after the skies cleared, of about ten miles. The Court fol- 
lowed the experts and held that defendant was in an emergency near 
Basel and the flight as performed at a lower altitude than 1650 feet 
was justified. Defendant was acquitted. 

3. Until the Act regarding the Reorganization of the Reich 
was passed in 1934, the Reich and the States were competent to 
issue rules and regulations for air traffic. How competency was 
distributed between them is of mere historical interest, since said act 
abolished the independent existence of the German States.°8® In a 
decision of Nov. 24, 1931°9° the Kammergericht had to deal with 
the problem of whether an ordinance issued on Oct. 26, 1928, 
by the Police President of Dortmund relating to management and 
traffic of the Airport Dortmund was within the jurisdiction of this 
officer. The Court had to deal with two questions: Was the ordi- 
nance lawful from a general viewpoint, and did the Air Traffic Ordi- 
nance as it came into being 1930 affect the police ordinance? The 
Court developed the following principles: Besides § 31 Air Traffic 
Act of 1922 there was no room for criminal regulations of the States 
as far as they subjected the same act to criminal penalty. The 
opinion of some German writers®®! that, in the aviation field, the 
legislative power of the States to issue supplementary regulations 
was abolished by § 17 I 3 Air Traffic Act®®* is not to be agreed 
with. The legislative power of the Reich over “the traffic with power 
conveyance in the air” as stated by Art. 7 No. 19 German Constitu- 
tion is enlarged by the Air Traffic Act § 1. Since the Act was voted 
by a qualified majority the enlargement is not against the constitu- 





387. Convention of Sept. 14, 1920—1921 Zentralblatt fiir das Deutsche 
Reich 168, 171.—Art. 14. Similar provisions in all other German Conventions 
relative to air navigation; see also Cina Convention Art. 25 
t —” Gesetz tiber den Neuaufbau des Reiches of Jan. 30, 1934—1934 RGBI. 
389. The Act of Dec. 15, 1938—1933 RGBI. I 1027—provided that the air 
police was to be transferred to the Reich. It was obsolete a few weeks later by 
the Reorganization Act (note before). 

390. 1S. 408/31—1932 Archiv fiir Luftrecht 88. 

- - we" Basarke in 1927/28 Zeitschrift fiir das gesamte Luftrecht 65, 72, 
392. Refers to the wording of 1922. Amended Dec. 15, 1933—1933 RGBI. I 
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tion. § 17 1 3 Air Traffic Act in the wording before 1933 did not pro- 
vide an exhaustive regulation. The States had legislative power to 
regulate aviation pursuant to Art. 7, 12, 13, 14 German Constitution 
§§ 1, 17 Air Traffic Act, until and in so far as the Reich did not 
issue regulations within the limits of its legislative power. From a 
review of the different regulations existing on Oct. 26, 1928, the 
Court found that at that time an ordinance concerning the air traffic 
in the airport of Dortmund was admissible. As to the relation to the 
Air Traffic Ordinance the Court stated that the ordinance was an- 
nulled in so far as the Air Traffic Ordinance contained the same or 
inconsistent regulations, but that the regulations of the police ordi- 
nance remained in force, in so far as they were neither inconsistent 
with the provisions of nor with a subject ruled by the Air Traffic 
Ordinance. 

Under the new organization of the Reich the police are placed 
under the Reich. Hence there will arise only the problem of whether 
a police ordinance was within the limits of the general laws and 
particularly of the acts and ordinances relating to aviation. 

4. The Air Traffic Act, in § 32 No. 5, subjects to criminal 
punishment any person who without permission or contravening the 
conditions prescribed by the Authority, trains airmen, who constructs 
or operates airports or undertakes aviation enterprises or affairs. The 
cases reported are discussed supra, since the problem are of less 
interest in their penal aspects than as to general questions and defi- 
nitions. 

The cases deal with the interpretation of § 6 Air Traffic Act 
as to the meaning of the training of students for airmen, and with 
§ 11 C.c. as to the definition of aviation enterprises and affairs and 
airlines.5% 

C. Penalties in General Penal law. 

The violation of general penal laws was the problem of the fol- 
lowing decisions, both dealing with harm done to third persons by 
accident. 

1. On June 3, 1932, defendant took off in an airplane that 
he had constructed himself and that was rated for experimental 
and test flights. The plane crashed upon the roof of a factory in the 
neighborhood of the airport and two workers were injured and one 
killed by the parts of the plane coming through the roof. Defendant 
was acquitted of the charge of manslaughter and bodily injury.3%* 





393. Landgericht Plauen Bey: 1927, notes 184, 376; Kammergericht 
June 30, 1930, notes 196, 199 Schbtrengericnt Liegnitz ‘april 28, 1926, and 
Strafkammer ‘Liegnitz 3 ne 10, 1927, notes 220, 221; Bayrisches Oberstes 
Landesgericht May 23, 1932, notes 188, 192. 

394. Landgericht II Berlin August 27, 1932—4 JM 43/32—1933 Archiv 
fiir Luftrecht 108. 
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He stated in trial that he wanted to make a precision landing with 
standing propeller and stalled the airplane in order to stop the 
propeller quickly; that he was nearly upside-down when the plane 
did a left spin; and that he failed to regain control of the plane by 
opening the engine full out. It may be of some interest that the 
expert witnesses at the airport had the impression defendant was 
looping the loop,®®* but they admitted that defendant might have 
flown upside-down unintentionally. The Court stated that there was 
some difficulty in differentiating from the ground whether the 
maneuvers of a flyer were intentional or not and held defendant’s 
statement credible. The law requires in §§ 222 I, II, 230 I, II, 231 
German Criminal Code that the act has been done negligently. The 
Court did not find that defendant was negligent. 

2. A charge of manslaughter and bodily injury brought the 
pilot of the Trumpf firm to trial for the above discussed crash. The 
Schoffengericht Essen*®® found the pilot guilty of manslaughter 
and of bodily injury by negligence. The Court held that the pilot 
acted negligently in flying over a crowd of people at such a low 
altitude as 15 feet “particularly since a companion was in the plane 
and defendant had to figure that he might act in a ‘maladroit’ man- 
ner.” Besides this “the pilot should have figured and he did figure”— 
as the Court explained—“that under the circumstances (low altitude, 
slow speed, choked motor) he lacked the necessary control of the 
craft to prevent danger to the public in case of any irregularity ocur- 
ring in connection with it, such as a temporary failure of the motor 
to function.” As to the punishment the Court took into considera- 
tion that the purpose of dropping chocolate bars was only to be 
accomplished from a low altitude and over a crowd and that the de- 
fendant was employed to do the job as he did, and finally that the 
companion by his ‘maladroit’ manner cut down the low speed to a 
still lower level. On appeal the Strafkammer in Essen*®* acquitted 
defendant. It held that defendant came down to a lower level than 
he realized and that this failure to note the exact altitude of the 
flight was due to circumstances beyond his responsibility. 





395. Under § 81 Air Traffic Ordinance in the wording of 1930 looping was 
only permitted with an airplane rated for acrobatic flights and outside of 
inhabited places. it was forbidden over a gathering of people. § 72 of the 
amended Air Traffic Ordinance in the wording of 1936 prohibits acrobatic 
flights over airports, inhabited places, and a gathering of people, unless the 
Airboard has granted a special permit. 

396. Dec. 19, 1922—13 J 577/27—III 288/27—1928 Zeitschrift fiir gesamte 
Luftrecht 54—translated by Professor Zollmann (1931) 2 JOURNAL OF AIR 

LAW 431 as to the facts see note 362. 
397. Oct. 16, 1928—13 J. 577/27—-; the case is not published. See note 365. 





EDITORIALS 


CREDIT WHERE DUE 


It is high time for the Bureau of Air Commerce to get its 
place in the sun. It is higher time for it to cease to be aviation’s 
whipping post. After splendid first years the Bureau did have 
some bad times—as much due to lack of appropriations and an 
outmoded air commerce act as anything else—but, be that as it 
may, the Bureau closed its official existence with great deeds. 

Colonel J. Monroe Johnson, after becoming Assistant Secre- 
tary of Commerce, had as one of his early tasks the reorganization 
of the Bureau of Air Commerce. He very soon made Fred D. 
Fagg and Major R. W. Schroeder respectively Director and 
Assistant Director of Air Commerce. Howard Rough succeeded 
Schroeder when the latter resigned to take charge of the safety 
program of United Air Lines. Bryan Jacobs and Denis Mulligan 
also served as Assistant Directors when an additional such office 
was created, and Mulligan afterwards succeeded Fagg as Director. 

First, there isn’t a man among those named who doesn’t 
stand in the very top rating of people who know aviation and 
have the ability to solve its problems quickly, intelligently and 
effectively—and they all had the complete backing of Colonel 
Johnson to carry on entirely free from any political pressure. 
They served from March 1, 1937 to August 22, 1938, the date 
the Civil Aeronautics Act of 1938 became effective. They gave 
the Bureau a functional reorganization which is fully recognized 
and used by the Civil Aeronautics Authority. They restored 
confidence and gave proper assignment to that fine group of 
public servants that were the staff of the old Bureau. They 
recognized the coming of age of the aeronautical sciences and 
the problems of increasing air traffic, and by such understanding 
translated into action they set up a system of control and regula- 
tion which was the beginning and is the basis of today’s mag- 
nificent safety record. They decentralized control and by the 
regional offices brought the Bureau to the door of the pilot and 
the industry to the extent apprporiations would then permit. 
Without benefit of economic regulation the airlines of this coun- 
try increased their safety record in the last year of the Bureau 
by more than 85 per cent over that of the year before the reorgan- 


278 





EDITORIALS 279 


ization on March 1, 1937. And finally the basic structure of 
the Civil Aeronautics Act of 1938 was written by the President’s 
Inter-Departmental Committee on Civil Aviation of which 
Colonel Johnson was Chairman and Director Fagg was Secre- 
tary. Thus the 1938 Act as so drafted was but the legislative 
expression of the Bureau of Air Commerce as it was then func- 
tioning, plus what its leaders knew an aviation agency should be. 

It is little wonder that the Civil Aeronautics Authority came 
into being with less eruptions and interruptions than an entirely 
new topside personnel would otherwise have brought. The 
Authority was born of legislation conceived by the Bureau, and 
no Act of Congress has had higher praise. The Authority in- 
herited the Bureau’s procedures and regulatory code, and very 
wisely has only changed them to this date to meet intervening 
advances in the art of aeronautics. The Authority inherited the 
Bureau staff—none better in government-——and again, with but 
few exceptions, those staff members have been the backbone of 
the Authority’s fine accomplishments. 

Recognition of this remarkable Bureau of Air Commerce 
record will only confer honor on those wise and generous enough 
to give it. 

FEDERAL VERSUS STATE 


Ever since the Civil Aeronautics Act of 1938 became law all 
manner of speculation has been indulged as to the jurisdictional 
scope of this piece of legislation. Historically it seems clear the 
framers of the 1938 Act did not conceive that it would embrace 
all air-commerce—at least, they kept any such intentions in the 
background. On the other hand it is no state secret that certain 
members of the Civil Aeronautics Authority and its staff have 
entertained such notions, but no such declaration of policy has 
been forthcoming from the Authority. Perhaps none is necessary 
if an appropriate test case is speedily found and vigorously pur- 
sued. The latest digests of the Authority cases include several pos- 
sibilities. 

This issue contains Mabel Walker Willebrandt’s “Federal 
Control of Air Commerce,” and it is hoped it may be of service 
in solving this problem. As it should break the ice, this publication 
opens its pages and invites the submission of pro and con articles. 


THIRD NATIONAL AVIATION FORUM 


Too much credit cannot be given the National Aeronautic 
Association for its sponsorship of the National Aviation Forum 
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of 1940 held at Washington, D. C., May 27th through 29th. 
Separate days were devoted to private aviation, air transport 
and national defense. The leaders in each field presented many 
phases of their respective problems. What’s more the speakers 
included the users of aviation as well as its operators. The sub- 
jects discussed are too numerous to be enumerated here, but 
certainly the National Aeronautic Association will make available 
all of the manuscripts in permanent form. 

Bows must go to Thomas H. Beck, General Chairman of the 
Forum, and to Gill Robb Wilson, President of NAA. No doubt 
many other unnamed workers deserve like praise. The future 
aviation of America has one more stout worker in the revitalized 
NAA. Its reorganization, stubbornly begun at New Orleans 
last January, should be enthusiastically completed at Denver this 
July, if such good works as the Forum mean anything. 
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OFFICIAL INTERPRETATIONS OF REORGANIZATION 
PLAN IV 


So much has been said and so much written about the effect of Plan IV 
on the Civil Aeronautics Authority (now the all-inclusive name for the Civil 
Aeronautics Board and the Administrator of Civil Aeronautics) that the three 
official documents released in connection with Plan IV have historical, legal 
and practical significance. They are as follows: 


President’s Press Release! 
Apriz 30, 1940. 

Since the transmittal of Reorganization Plans Nos. III and IV, a flood 
of misinformation has engulfed those sections dealing with the Civil Aeronau- 
tics Authority. Much of this has fallen of its own absurdity and needs no 
comment. This morning, however, we saw a group of well-intentioned people 
staking out an exclusive claim to a so-called lobby to save lives. 

The implication that we are not interested in saving lives, which is certainly 
contradicted by the record of our progress in civil aviation during recent years, 
compels me to restate in simple terms the basic features of the reorganization 
plans affecting the Civil Aeronautics Authority. 

I might say here that everybody is for the abstract idea of reorganization in 
the interest of increased efficiency and economy. However, there is a rather 
discouraging collapse of enthusiasm when concrete proposals are made. In 
selfish protection of their own special interests we always find particular groups 
who hitherto favored reorganization arising in protest. 

As it now stands there are three agencies—the Civil Aeronautics (five 
members) Authority, the Administrator, and the Air Safety Board—all auton- 
omous groups, none of them represented at the Cabinet table. The inherent prob- 
lems confronting them were intensified by friction, particularly within the Air 
Safety Board. For 5 months the Administrative Management Division of the 
Budget Bureau made a study, at my request, of the operation of the Authority. 
It became obvious that a change was imperative if we were to continue to move 
forward in civil aviation. Here, in simple summary, is the proposal : 

1. Despite handicaps, the Federal program for civil aeronautics has now 
achieved a stature and an importance which justify bringing this program more 
closely into the Federal family. The proposal will place it within the frame- 
work of the Department of Commerce where it will have a closer relationship 
with the important reporting services of the Weather Bureau and the essential 
air navigation chart service of the Coast and Geodetic Survey. More than that, 
it will provide representation at the Cabinet table for a program of basic 
significance to our national transportation and our national defense. Present 





1. Printed at page 8636 Congressional Record (Appendix) of May 6, 1940 
upon unanimous consent obtained by Senator James F. Byrnes of South Caro- 
lina. Mr. Brynes is chairman of the Senate Select Committee on Government 
Reorganization. 


281 














282 JOURNAL OF AIR LAW AND COMMERCE 


world conditions make the merit of this phase of the proposal obvious. 

2. The present five-member Authority, which has received such wide- 
spread praise, remains as an independent Civil Aeronautics Board performing 
the basic regulatory functions. It will continue to appoint and control its own 
personnel and submit its own budget. 

3. Certain of the Authority’s functions are transferred to the Administra- 
tor to eliminate a blind spot created by the failure of the Civil Aeronautics Act 
of 1938 to carry out the intention of Congress to distinguish clearly between 
the functions of the Administrator and the Authority. 

4. The function of investigating accidents is transferred to the Civil Aero- 
nautics Board which, unlike the present Air Safety Board, will not be helpless 
to take positive steps toward preventing the recurrence of accidents. Unlike 
the Air Safety Board, the Civil Aeronautics Board will have the power to pre- 
scribe air-safety rules, regulations, and standards, and to suspend or revoke 
certificates after hearing. Not only does this continue the present independence 
of accident investigation, but it also makes possible prompt translation of 
findings into corrective action. 

5. Not only are we advancing the cause of air safety by these changes but 
we will also realize appreciable savings. Several highly paid positions on the 
Air Safety Board will be eliminated and other economies made possible. 


Letter of the Director of the Bureau of the Budget to the Chairman 
and Administrator of the Civil Aeronautics Authority and to the Secre- 
tary of Commerce, and the Opinion of the Attorney General.” 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BurREAU OF THE BupGET, 
Washington, D. C., May 2, 1940. 
Hon. Rorert H. Hinckrey, 
Chairman, Civil Aeronautics Authority, 
Washington, D. C. 

My Dear Mr. Hinckiey: If Congress takes no adverse action on Reor- 
ganization Plans III and IV, the effectuation of these plans will require that 
the Director of the Bureau of the Budget, subject to the approval of the 
President, determine the necessary transfers of funds. In view of the limited 
time available and because of certain questions arising out of the complexity of 
the Civil Aeronautics Act, the Bureau of the Budget has consulted with the 
Department of Justice in order to establish a sound basis for the distribution 
of the available appropriation balances of the Civil Aeronautics Authority. 
The Attorney General has agreed to the following interpretive statements con- 
cerning the civil aeronautics provisions of the two plans: 

1. Plan III centralizes in the Administrator, who is hereafter to be known 
as the Administrator of Civil Aeronautics, those functions that ase essentially 
of an administrative character as distinguished from those relating to economic 
regulation; the prescription of safety standards, rules, and regulations; and 
the suspension and revocation of certificates after hearing. Thus, in addition 
to the functions now vested in the Administrator by the Civil Aeronautics 
Act of 1938, he will be responsible for the administration of the Civilian Pilot 
Training Act of 1939; the issuance and amendment of airman, aircraft, and 





2. Printed at page 8638 Congressional Record (Appendix) of May 6, 1940 
upon unanimous consent obtained by Senator James F. Brynes of South Carolina. 
Also to be found at pages 12-12 of the pamphlet copy of the Senate hearings 
on the Resolution disapproving Plan I 
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air-carrier certificates; emergency suspension of certificates; the registration 
of aircraft including the recordation of conveyances; the enforcement of safety 
rules, regulations, and standards; and the control of notification as to hazards 
to air commerce. 

2. Plan III divests the Authority of all control it now has over the per- 
sonnel and expenditures of the Administrator. 

3. Plan III leaves the Authority with all the functions described in title 
4 (Air carrier economic regulation) of the Civil Aeronautics Act; such of those 
functions described in title 5 (nationality and ownership of aircraft), and title 6 
(civil aeronautics safety regulation) as relate to the prescription of safety 
standards, rules, and regulations, and the suspension and revocation of cer- 
tificates after hearing; and the functions vested in the Authority by section 
205 (a) and title 10. In connection with the suspension and revocation of 
certificates, it should be noted that a waiver of a hearing would not operate to 
deprive the Authority of its jurisdiction. 

4. In performing air-safety work, the Administrator will be bound by the 
rules of the Authority and the extent of his administrative discretion will be 
entirely dependent upon the rules so prescribed. 

5. While the Administrator may submit recommendations to the Board 
as to safety rules, regulations, and standards, it is anticipated that the Board 
will have adequate technical facilities for arriving at its own independent 
determination as to the soundness of such recommendations, and for developing 
such material on its own initiative. 

6. In order to eliminate the existing confusion in terminology, Plan IV 
provides that the present 5-member Authority shall hereafter be known as the 
Civil Acronautics Board, and employs the term Civil Aeronautics Authority. 
merely as an over-all designation for the Administrator of Civil Aeronautics 
and the Civil Aeronautics Board. 

7. Plan IV transfers to the Civil Aeronautics Board all functions now 
performed by the Air Safety Board. 

8. In performing its functions, including those mentioned above, the 
Civil Aeronautics Board will be entirely independent of and in no way subject 
to control by the Department of Commerce or the Secretary thereof. This 
independence is specifically referred to in two separate paragraphs of plan IV. 

9. The requirement in plan IV that the Board report to Congress and 
the President through the Secretary of Commerce provides for the routing of 
such documents through the Secretary so that he may have an opportunity to 
examine them and append such comments as he may wish to make. This pro- 
vision does not imply that the Secretary may in any way delete or revise the 
reports and recommendations of the Civil Aeronautics Board. 

10. In providing that the routine management functions of the Board shall 
be performed under the direction and supervision of the Secretary of Com- 
merce through such facilities as he shall designate or establish, plan IV is 
designed to prevent the uneconomical duplication of such facilities by the 
Board, the personnel of which will be relatively small. This provision is not 
intended to divest the Board of its authority to appoint and control all of its 
personnel, to authorize expenditures, or to determine and support the Budget 
estimates that are submitted to the Bureau of the Budget. As stated in the 
President’s message, its purpose is to make available to the Board, in the 
interest of efficiency, departmental services in connection with these functions. 

11. The Board is left with full authority to make its contacts with other 
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agencies of the Federal Government and with State and foreign governments. 
It is reasonable to assume that the Board will make the necessary arrangements 
with the Secretary of Commerce so as to coordinate such contacts with those 
made by the Administrator and thereby minimize duplication of effort. 

12. Those functions of the secretary of the Authority which relate to the 
maintenance of dockets and the keeping of minutes cannot be regarded as routine 
management functions and will, therefore, remain directly under the Board. 

13. Plan IV obviously contemplates that the Board will have its own legal 
and other technical facilities. Any other interpretation would be in direct con- 
flict with the independence which is to surround the Board’s determinations. 

14. In connection with the investigation of air accidents, the Board, 
pursuant to the statutory prescription of the duties of the present Air Safety 
Board, will furnish the Administrator of Civil Aeronautics with copies of any 
reports or recommendations that relate to the functions vested in the Adminis- 
trator. 

15. The compromise of civil penalties for violations of titles 5 and 6 
becomes a function of the Administrator, since it must be regarded as an 
integral part of the responsibility for the enforcement of these provisions. On 
the other hand, the Board will have the power to make compromises involving 
violations of title 7. 

16. As contrasted with the Civil Aeronautics Board, the Administrator 
will be under the direction and supervision of the Secretary of Commerce. 

I feel certain that this interpretation is in full accord with what was en- 
visaged by the President in submitting the reorganization proposals to Congress. 
Identical copies of this letter are being sent to the Secretary of Commerce and 
the Administrator of the Civil Aeronautics Authority. 

Yours sincerely, 
Harotp D. Situ, Director. 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., May 2, 1940. 
Hon. Haroip D. Situ, 
Director of the Bureau of the Budget, 
Washington, D. C. 

My Dear Mr. Director: I have examined your letter of this date to the 
Secretary of Commerce in which you set forth your interpretation of the 
provisions of Reorganization Plans III and IV relating to the Civil Aeronautics 
Authority, and I agree with the conclusions reached by you. 

Respectfully, 
Rosert H. Jackson, Attorney General. 


Report of Bureau of the Budget? Recommending Plan IV After a 
Study Made at the Request of the President. 


Summary of Civil Aeronautics Study 
This memorandum summarizes the major findings of the study made by the 
Division of Administrative Management relative to the Civil Aeronautics Au- 





3. Printed at pages 8665-8667 Congressional Record (Appendix) of May 
6, 1940 upon unanimous consent obtained by Representative John J. Cochran of 
Missouri. Mr. Cochran is Chairman of the House Select Committee on Govern- 
ment Reorganization. This report was also published in the New York Times 
of Saturday, May 4, 1940 at page 8. The Report bears no date. The report 
seems to use the term “Authority” to designate the 5-member board, unless 
otherwise specifically indicated. 
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thority. This study, which began on December 4, 1939, was undertaken at the 
request of the President, who was anxious to ascertain the basic causes of certain 
administrative problems that had manifested themselves in connection with the 
operations of the Authority. As the study progressed, it became evident that 
there were several structural inadequacies in the framework established by the 
Civil Aeronautics Act of 1938 which could be remedied only by legislative action 
or through the exercise of the authority conferred by the Reorganization Act of 
1939. The following discussion is arranged according to the three major changes 
recommended for inclusion in reorganization plans. 


Redefinition of Responsibilities Between Authority and Administrator 


The Civil Aeronautics Act of 1938 established an Authority consisting 
of three agencies that are basically autonomous: A five-member board known as 
the Civil Aeronautics Authority, an Administrator, and the Air Safety Board 
consisting of three members. In defining the relative jurisdiction of the Author- 
ity and the Administrator, the act very definitely attempted to draw a sharp 
line of demarcation between administrative functions and those of a quasi- 
legislative and quasi-judicial character. However, certain inconsistencies and 
ambiguities were inadvertently included within the act. 

More specifically, the following are some of the statutory flaws that have 
tended to impede the administration of the functions vested in the Administrator 
and the Authority. In the first place, the act is confusing because of the fact 
that the term “Civil Aeronautics Authority” is employed in two conflicting 
senses. (In order to avoid confusion, this memorandum uses the term “Au- 
thority” to designate the five-member Board, unless otherwise  speci- 
fically indicated.) In certain paragraphs it means the five-member Board, while 
in others it denotes the over-all agency, consisting of this Board, the Admin- 
istrator, and the Air Safety Board. Of much more significance is the fact 
that the act falls far short of delineating functions according to the theory 
upon which this legislation is predicated. Furthermore, the law creates an 
overlapping of administrative responsibilities that cannot be reconciled with any 
sound separation of rule-making and adjudicative functions from those of an 
administrative nature. 

Thus, the authority is made responsible, not only for the prescription of 
safety rules, regulations, and standards but also for their actual enforcement. 
It could hardly be contended that inspectional and related enforcement activities 
properly come within the purview of an agency designed to function solely in 
a quasi-legislative and quasi-judicial capacity. The confusion is accentuated by 
provisions requiring that the Authority approve purchases and expenditures of 
the Administrator, that the Administrator consult with the Authority as to 
plans regarding air-navigation facilities, and that the Administrator report to 
Congress through the Authority. In view of this confusion, it is not surprising 
that the Civilian Pilot Training Act of 1939 completely disregards the attempted 
segregation of administrative functions and designates the Authority as the 
agency for carrying out this extensive training program. This activity mani- 
festly has no aspects that even remotely impinge on the rule-making and adjudica- 
tive processes. 

Fortunately the Authority has recognized the administrative weaknesses 
inherent in these statutory provisions and has taken full advantage of the 
authority vested in it to assign certain of its functions to the Administrator 
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In fact, it has found it necessary to circumvent the prohibition against the 
delegation of any safety work to the Administrator and has accomplished this 
by setting up the separate position of Supervisor and having the Administrator 
also serve in that capacity. While such an arrangement may be satisfactory 
as a temporary palliative, it is entirely too tenuous to be continued for any 
extended period of time. Indicative of the absence of any substantial founda- 
tion for a truly sound organization is the fact that during its existence of less 
than 2 years the Authority has adopted at least five different organization plans. 

It is essential to reallocate the functions of the Administrator and Authority 
so as to carry out the original intent of Congress, eliminate organizational 
defects which have tremendous potentialities for friction and inefficiency, and 
afford a more stable basis for organizational planning than the existing under- 
standing between the Authority and the Administrator. It is recommended that 
plan III transfer to the Administrator the following functions now vested in the 
Civil Aeronautics Authority: 

(a) Administration of the Civilian Pilot Training Act of 1939. 

(b) Aircraft registration and safety regulation as described in titles V 
and VI of the Civil Aeronautics Act, except the functions of prescribing safety 
standards, rules and regulations, and of suspending and revoking certificates 
after hearing. 

(c) The authority to require notices as to hazards to air commerce; and 

(d) The appointment of officers and employees and the authorization of 
such expenditures and travel as may be necessary for the performance of all 
functions vested in the Administrator. 

Such a redefinition of functions would eliminate jurisdictional questions, 
would make the Authority and Administrator truly independent of each other, 
and would establish the Authority as a real rule-making and adjudicative agency 
entirely free of functions extraneous to and in conflict with these two respon- 
sibilities. 

Reorganisation of Air Safety Functions 


In establishing the Air Safety Board, the Civil Aeronautics Act recognized 
the desirability of providing for the independent investigation of air accidents 
so that findings would not be colored by attempts to cover up administrative 
shortcomings. As established by the act, the Air Safety Board merely investi- 
gates accidents and formulates recommendations, but can take no positive 
remedial steps. 

This arrangement is not conducive to the ready translation of accident 
investigation findings into real action. On the contrary, such an agency over a 
period of years might well become extremely captious in its attitude and be 
much more interested in developing an extensive paper record of recommenda- 
tions than in actual promotion of safety. It has already been demonstrated 
that such a device has definite potentialities for friction and leaves the investi- 
gative agency without an adequate incentive for the speedy investigation of 
accidents and the development of recommendations. Such an agency would 
have a much more challenging task if it were required to go beyond the mere 
investigation and take positive steps toward preventing the recurrence of such 
accidents. The investigative agency could make a much more substantial con- 
tribution to the advancement of air safety if it were implemented with authority 
to prescribe and revise safety rules and with the power to suspend and rescind 
certificates issued to carriers and aircraft personnel. Armed with these addi- 
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tional prerogatives, the agency could constantly improve the air-safety rules 
on the basis of its investigations and could take necessary disciplinary action, 
thus making its recommendations much more than mere expressions as to 
what should be done. 

If the Civil Aeronautics Authority is established as a purely rule-making 
and adjudicative agency, and if its independent status is maintained, it seems 
entirely logical and highly desirable that the Authority and the Air Safety Board 
be combined. This would place real power at the disposal of the investigative 
agency and at the same time keep the investigations completely separate from 
the Administrator, who would be responsible for the enforcement of air-safety 
regulations. As it is pointed out in the next section, such a rule-making, 
adjudicative, and investigative agency can be placed within the framework of 
one of the executive departments simply to make available the usual depart- 
mental service facilities without in any way impairing the independent exercise 
of the agency’s substantive functions. It is recommended that plan IV embody 
a provision consolidating the functions of the Air Safety Board with those 
of the Civil Aeronautics Authority and changing the title of the latter to the 
Civil Aeronautics Board. Such a change should facilitate still further progress 
in the advancement of air safety, which is the basic factor in the development of 


air transportation. 
Transfer to Department of Commerce 


The existing arrangement which places promotion and regulation of avia- 
tion entirely outside of the regular executive establishment can be looked upon 
only as a temporary device to be used during a transitional period. The defense 
and commercial implications of civil aviation make it imperative that the 
President be currently apprised of any significant developments and that he at 
all times be in a position to integrate this function with related governmental 
activities. The need for establishing and maintaining such a relationship may 
be better appreciated if it is realized that the estimated Federal expenditures 
which will be incurred during the current fiscal year for civil aviation total 
more than $108,000,000, which total is made up of the following items: 


1940 Estimated Expenditures 


Civil Netonautics AuthOettys cccc:</2.0:2-¢:0cc1e<iiais:0 /arale 0 srsieine aielnierelcceeiece 1$25,518,000 
W. P. A. and P. W. A. funds for airport construction; and for 
C. A. A. emergency relief administration expenses............ 43,901,992 
DotaliG: A. As Ws BO At andi Py Wi Ak. ocicuenccweveees 69,419,922 
Domestic -air=matly Ge lClenGy: 2x.6)5) 4. oes es cov 9.4 solers celae soe ears 8,260,000 
Boreigninair-miailtGenCleney cs. ::e/0/ccceregicree een eaureeon cee aeeieete 6,293,000 
Weather Bureau: airway weather service and research............. $3,469,000 
Motal. nets Ex paneituness > si sstevcatt alot eames veewd eee ws 87,441,992 
Air-mail expenditures offset by revenues..............-eee eee eens 20,600,000 
Motalienass: Gx pendituKe se: oe ser. ek wastes one ie eee enous 108,041,992 





1Includes $4,000,000, Civilian Pilot Training program. 
2Excludes National Advisory Committee for Aeronautics and Army, Navy, 
and Coast Guard. 
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This vast sum definitely negates the thought that in dealing with civil 
aviation the Federal Government is concerned with a purely private endeavor. 
On the contrary, air commerce is vitally dependent upon the tremendous financial 
assistance given by the Federal Government. If the Federal Government’s 
financial participation is to reflect a proper balance between the public and 
private interests in air commerce facilities, it is essential that the program be 
continually reviewed on behalf of the President by a Cabinet officer, who 
would have a broader perspective than can be expected of officers who are 
focusing their entire attention on the one industry. Such an official could 
also serve as the instrumentality for expediting the flow of aviation data to the 
President, whose contacts with the Authority are now necessarily of an inter- 
mittent character. 

The survey findings point to the desirability of transferring the aviation 
function to the Department of Commerce, while at the same time keeping the 
rule-making, adjudicative, and investigative work of the Civil Aeronautics 
Board entirely free of any control by the Secretary of Commerce. In fact, the 
Board would be placed within the Department merely so that the Secretary of 
Commerce might serve as a contact point between the Board and the Adminis- 
trator of Civil Aeronautics and in order that the Department can act as a service 
agency in handling the accounting, budgeting, personnel, and other routine man- 
agement functions of the Board. It would be distinctly advantageous for the 
Department to function in this capacity for the Board since the latter will be 
a relatively small establishment in terms of personnel and could not economically 
afford to maintain its own facilities for handling those administrative details 
that in no way involve policy or other determinations. 

The Administrator of Civil Aeronautics, whose functions are entirely ad- 
ministrative in character, should be subject to direction and supervision by the 
Secretary of Commerce. The latter will thus be in a position to inform and 
advise the President as to the establishment and maintenance of airway facilities 
and the enforcement of safety regulations. Furthermore, the transfer of the 
Weather Bureau to the Department of Commerce, which has been recommended 
as the result of a separate study, will facilitate the integration of the work of 
that Bureau with the airway facility activity. It need hardly be poined out 
that the services rendered by the Weather Bureau are indispensable to airway 
operations. It is to be further noted that the Coast and Geodetic Survey of 
the Department of Commerce makes a vital contribution to the field of aero- 
nautics through the preparation of aeronautical charts. 

On the other hand, the Secretary of Commerce will have no jurisdiction 
over air-carrier economic regulation, the prescription of air safety rules, 
regulations, and standards, the investigation of air accidents, and the suspension 
or revocation of certificates after hearing. This division of responsibilities will 
surround the civil aviation program with adequate checks and balances and at the 
same time eliminate certain features which serve no purpose other than to 
inject confusion into the administration of this highly important function of 


the Government. 
In order to effectuate these recommendations, Reorganization Plan IV 


should place the Administrator of Civil Aeronautics under the direction and 
supervision of the Secretary of Commerce and should provide that the Adminis- 
trator and the Civil Aeronautics Board shall constitute the Civil Aeronautics 
Authority within the Department of Commerce. This change in terminology 
would obviate the existing confusion as to the meaning of the term “Authority,” 
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since hereafter that would refer solely to the over-all function. It is further 
proposed that the plan maintain the complete independence of the Civil Aero- 
nautics Board in the performance of its substantive functions and that, insofar 
as the Board is concerned, the Department of Commerce be restricted to fur- 
nishing routine management services. Finally, it is contemplated that the Civil 
Aeronautics Board report to Congress and the President through the Secretary 
of Commerce. 


Desirability of Effecting Change at this Time 


In view of the fact that the Civil Aeronautics Authority was established 
as recently as 1938, the question might be raised as to the desirability of effecting 
a change at this time, particularly since such a fine safety record has been 
achieved by the air lines. These facts lead one to the exclusion of theoretical 
considerations in formulating a plan of action. However, even after this is done, 
one is faced with the very realistic finding that the present organization struc- 
ture of the Civil Aeronautics Authority has been productive of confusion and 
friction which have manifested themselves in problems presented to the President. 
This condition, although not readily discernible to an outsider, threatens. to 
become increasingly serious. 

The suggestions submitted herein do not represent a reversal of the Civil 
Aeronautics Act of 1938 but, on the contrary, are designed to correct certain 
deficiencies revealed by actual experience, and thus carry out more adequately 
the basic administrative concept upon which the act is premised. In other words, 
this will provide a much more efficient organization for the administration of 
all existing functions. The danger of deferring any revision of the Civil 
Aeronautics Authority reorganization is well demonstrated by the experience 
with the Civilian Pilot Training Act to which reference has already been made. 
This bears out the conclusion that the effects of these statutory inconsistencies 
and ambiguities will definitely cumulate rather than abate. Finally, the existing 
international situation makes it of all the more moment that everything be done 
to facilitate Presidential leadership in the administrative aspects of the civil- 
aviation program. To regard civil aviation as something entirely apart from the 
aviation facilities of the Army and Navy would completely overlook the realities 
of the situation. 


NOTICE REQUIRED OF CONSTRUCTION OR ALTERATION 
OF STRUCTURES ON OR NEAR CIVIL AIRWAYS* 


To further insure the safe navigation of aircraft over the Federal Airways 
System, the Civil Aeronautics Authority on May 17 adopted regulation serial 
No. 76 requiring that notice be given of the construction or alteration of struc- 
tures on or near civil airways, to become effective July 16, 1940. 

The provisions of the regulation are as follows: 

“Section 1. Any person who engages in the construction or alteration of 
any structure located within 3 miles of the nearest boundary of any landing area 
along or within 10 miles of a civil airway, which structure or any part thereof 
is already, or may become by reason of such construction or alteration, of a 





*This is the first regulation to be issued under section 1101 of the Civil 

Aeronautics Act of 1938 which reads as follows: 
HAZARDS TO AIR COMMERCE 

SEC. 1101. The Authority shall, by rules and regulations, or by order where 
necessary, require all persons to give adequate public notice, in the form and 
manner prescribed by the Authority, of the construction, or alteration or of the 
proposed construction or alteration, of any structure along or near the civil air- 
ways where notice will promote safety in air commerce. 
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height, above the level of the landing area, greater than one-fiftieth of the 
distance of the structure from the nearest boundary of the landing area, shall, 
prior to the beginning of such construction or alteration, give written notice 
thereof to the Civil Aeronautics Authority and to the manager or person in 
charge of such landing area: Provided, That this regulation shall not apply to 
any structure which is less than 5 feet in height above the level of the landing 
area. 

“SEC. 2. The notice shall be given at least 15 days prior to the date on 
which construction or alteration is to begin. The notice shall contain: (a) The 
approximate date upon which, by reason of the construction or alteration, the 
height of any part of the structure above the level of the landing area will exceed 
one-fiftieth of its distance from the nearest boundary of the landing area; (b) 
a detailed description of the location of the structure or the site thereof with 
reference to the landing area, including the direction and distance therefrom; 
and (c) a general description of the structure when completed, including a 
statement of maximum height above the level of the landing area: Provided, 
That in the case of an emergency requiring the immediate construction or 
alteration of any such structure such information may be given to the nearest 
inspector of the Authority and to the airport manager by telephone, telegraph, 
or in person, and the written notice submitted thereafter. 

“SEC. 3. As used in these regulations the term ‘landing area’ shall mean 
any landing area, as defined in section 1 (22) of the Civil Aeronautics Act of 
1938, which is equipped for the operation of aircraft at night or which has a 
landing surface at least 2,000 feet long and at least one permanent building 
devoted to aeronautical purposes. 








INTERNATIONAL 


TITLE 14—CIVIL AVIATION 


CHAPTER I—CIVIL AERONAUTICS AUTHORITY 
(Amendment 59, Civil Air Regulations) 


REQUIRING AUTHORIZATION FOR ForEIGN AND OVERSEAS FLIGHTS* 


At a session of the Civil Aeronautics Authority held at its office in Wash- 
ington, D. C., on the 18th day of June 1940. 

Acting pursuant to the authority vested in it by the Civil Aeronautics Act 
of 1938, particularly sections 205 (a), 601 (a), and 1102 of said Act, and finding 
that its action is desirable in the public interest and is necessary to carry out 
the provisions of, and to exercise and perform its powers and duties under 
said Act, the Civil Aeronautics Authority hereby amends the Civil Air Regula- 
tions as follows: 

Effective June 18, 1940, the Civil Air Regulations, as amended, are 
amended by the addition to Part 60 of a new section, § 60.94, reading as follows: 

§ 60.94 Authorization required. No person shall operate or attempt to 
operate any civil aircraft of the United States from any State, Territory or 
possession of the United States or the District of Columbia to or over any 
foreign country, over the high seas, or within or away from any foreign country, 
unless a Foreign Flight Authorization for such operation has been issued by the 
Authority prior to each such operation or attempt to operate; nor shall such 
operation be conducted otherwise than in accordance with the terms, conditions, 
and limitations prescribed and set forth in such Authorization: Provided, That no 
Authorization is required for the operation of civil aircraft in overseas or 
foreign air transportation conducted pursuant to the terms of an Air Carrier 
Operating Certificate issued by the Authority, nor for the operation of civil 
aircraft within any of the following areas: 

1. Those portions of the Dominion of Canada which lie within 250 miles of 
the territorial limits of the United States, provided that such aircraft are 
operated by and carry only United States or Canadian citizens or both: 

2. The Republic of Cuba; 

3. That portion of the Republic of Mexico which lies within 100 miles of 
the territorial limits of the United States; and 

4. That portion of the high seas or international waters which lie within 
100 miles of the territorial limits of the United States. 

§ 60.940 General requirements. No Foreign Flight Authorization will be 
issued unless the Authority, or its representative, shall determine that : 

1. The aircraft and aircraft equipment to be used for the proposed flight 
are adequate to insure the safe operation of such flight; 

2. The airmen and other personnel are qualified for the type of flight 
contemplated ; 

3. The foreign countries through which the flight will proceed do not 
prohibit the entry of the passengers and goods to be carried ; 





*This is the first recognition in civil aviation of the emergency conditions 
created by World War II, and therefore the regulation is especially noted by 
being printed in full. 
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4. The aircraft is not to be employed as a part of the military or naval 
forces of any foreign country, or any political subdivision thereof, or of any 


belligerent faction therein; 

5. The purpose of the flight is lawful and consistent with the policies 
of the United States Government; 

6. Each foreign country through which the flight will proceed, has or 
will accord permission to operate the aircraft therein ;* 

7. The airman who will be in command of the aircraft is familiar with all 
applicable provisions of International Conventions and Arrangements,’ and of 
the laws and regulations of the foreign countries through which the proposed 
flight will take place.* 

§ 60.941 Application. Application for a Foreign Flight Authorization 
shall be made in duplicate upon the applicable form prescribed and furnished 


by the Authority.‘ 

§ 60.942 Display. The Foreign Flight Authorization shall be kept in the 
personal possession of the pilot in command at all times during operation 
pursuant to the Authorization, and shall be presented for inspection upon the 
request of any authorized representative of the Authority, or when the aircraft 
is within any foreign country, upon the request of any authorized representative 
of such government, or political subdivision thereof. 

§ 60.943 Duration. The duration of a Foreign Flight Authorization shall 
be limited to the period prescribed on such Authorization. 

§ 60.944 Surrender. Upon the suspension, revocation, or expiration of a 
Foreign Flight Authorization, the holder of such Authorization shall, upon re- 
quest, surrender such Authorization to any officer or employee of the Authority. 


By the Authority. 
(SEAL) PAUL J. FRIZZELL, 
Secretary. 


(F. R. Doc. 40-2599 ; Filed, June 26, 1940; 10:57 a. m.) 


1. After receipt by the Authority of application for foreign flight, the Author- 

ity will, if it perceives no objection, request the Secretary of State to obtain per- 
mission through the usual diplomatic channels from each of the foreign 
governments which requires special permission for flight by United States 
registered aircraft therein, except in respect to countries from which the pilot is 
permitted to obtain his own permit directly. 
2. A list of such Conventions and Arrangements in force on June 1, 1940, 
is furnished by the Department of State; copies of such conventions and arrange- 
ments may be obtained from the Superintendent of Documents, Government Print- 
ing Office, Washington, D. C 

3. Information concerning air traffic rules, prohibited articles, prohibited 
areas, ports of entry, customs and public health matters, etc., may be obtained 
from the Civil Aeronautics Authority, or from the Department of State, or from 
the respective foreign consulates. 

4. Applicant is advised to file application as far in advance as possible of 
the date of contemplated departure from the United States. Three weeks to two 
months are required to secure permission from certain foreign countries which 
require special permission for flight of United States registered aircraft therein, 
and generally the more extensive the proposed flight and the greater the number 
of countries through which the flight is to proceed, the more time is required to 
secure permissions from each foreign country. Applications involving unusual 
circumstances, such as long distance over-water flights, should be made several 
months before the contemplated departure. 




















NOTES, COMMENTS AND DIGESTS 


SEAPLANE CRASH—DEFENSE AS “VESSEL” WITHIN FEDERAL 
LIMITATION OF LIABILITY STATUTES.* 


Defendant was sued for the death of plaintiff’s intestate who was killed 
while traveling as a passenger on one of defendant’s “seaplanes,” the wreckage 
of which was later found in the ocean. While the normal use of the plane was 
as an aircraft, it was so designed as to navigate either on land or water when 
taking off or landing. Hence the defendant alleged in defense, the Federal lim- 
itation of liability statutes... On motion, the court struck this defense, holding 
that the defendant’s amphibian seaplane was not a “vessel” within the meaning 
of the statutes. 

This and one other case,? where the same result was reached, are the only 
reported decisions which squarely hold that a seaplane is not a “vessel” within 
the statutes. However there exist a number of cases closely analagous.* To any 
court considering the question, three positions are available: (1) that a seaplane 
is never a “vessel” within the Federal limitation of liability statutes, (2) that 
“vessel” always includes seaplanes, and (3) that a seaplane is only a “vessel” 
when afloat on the water, but not when aloft. 

At first blush, the third alternative offers considerable appeal. However as 
instanced by the present case, such a theory presents difficult problems of admin- 
istration. For a court to determine whether at any given moment, a craft is a 
vessel, is ordinarily impossible. Often no evidence exists as to why, when and 
where a decedent met his death—whether in the air, on the water or while still 
in the seaplane. 





*Dollins v. Pan-American Grace Airways, Inc., 27 F. Supp. 487 (S. D. N. 
¥., 3939). 

1. 46 USCA 183, ff. 

2. Noakes, as Executor, etc. v. Imperial Airways, Ltd. et al, 235 C. C. H. 
(Aviation Law Service) 936 (1939). 

3. In, The Crawford Bros. No. 2, 215 Fed. 269 (D.C. W. D. Wash., 1914), 
the court held it had no admiralty jurisdiction of a libel for repairs to a plane 
which had fallen into Puget Sound. It does not appear whether the plane was 
a seaplane, amphibian or landplane. In, The matter of the claim of Aksel E. 
Reinhardt v. Newport Flying Service Corporation, et al., 232 N. Y. 115, 133 
N. E. 371 (1921), the court held that state tribunals had no jurisdiction of a 
workman’s compensation claim for injuries caused by the propeller of a hydro- 
plane while floating on the water—that the hydroplane, under those circum- 
stances was a ‘“‘vessel” and subject exclusively to admiralty jurisdiction. The 
Court indicated that had the hydroplane been in the air, they would have taken 
jurisdiction. In, People ex rel Cushing v. Smith, 119 Mise. Rep. 294, 196 N. Y. 
Supp. 241 (1922’), not referred to in the instant case, the trial court held that a 
hydroplane was not a “floating structure” within the penal code of New York 
prohibiting ‘‘vessels”’ or “floating structures” from operating without mufflers. 
On appeal, the Appellate Division reversed on the authority of the Reinhardt 
case. In, Wendorff, admr., etc., v. Missouri State Life Insurance Co., 318 Mo 
363 (1927), not referred to in the instant case, the court held that seaplane was 
a “mechanical device of aerial navigation” within the meaning of a life insurance 
clause excepting from coverage, injuries suffered by the insured while in such a 
device. Although the insured was not allowed to plead that the plane was ex- 
clusively a ‘vessel’ at the time of the accident, the court indicated that under 
some circumstances they might consider a seaplane as a “vessel.’’ In, United 
States v. One Fairchild Seaplane, et al., 6 F, Supp. 579 (W. D. Wash., 1934) 
the trial court held that a mechanic who repaired a seaplane while in the shops, 
was entitled to a maritime lien against the plane, because a “‘vessel.’’ This hold- 
ing was reversed in United States v. Northwest Air Service, Inc., 80 F. (2d) 
804 (C. C. A. 9th, 1935). The court held that though a seaplane might be a 
“vessel” while afloat on navigable waters, it was never such while stored in a 
hangar on land. 
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To say then that we must choose between the first and second alternative, is 
simply to state that we must determine whether or not admiralty law is to be 
applied in these circumstances. The limitation of liability of vessel owners for 
damages occasioned to freight and passengers is not new in the law of admir- 
alty.* Congress has approved the policy by providing that no vessel owner shall 
be liable for damages to a greater extent than the amount of his interest in the 
vessel and her freight.° Difficulty however arises, for though Congress has else- 
where generally defined “vessel” as that “used or capable of being used” as a 
means of transportation on water,® no specific definition is given of the term as 
used in the limitation statutes. 


Looking first at the limitation statutes themselves, it is obvious as to the 
original statute, passed in 1851, that Congress could not have contemplated air- 
craft, for such were nonexistent. Primarily the purpose of these statutes was 
to aid in the development of the Merchant Marine. No broader intent can be 
ascribed to them. When amended in 1935, no basic changes were made in Sec- 
tion 183(a), which embodied substantially the law of 1851. What was added, 
was Section 183(b) through (f), wherein are to be found such terms as “‘sea- 
going vessel,” “seagoing steam vessel,” “motor vessel” and “seagoing sailing 
vessel.” These terms seem naturally to apply to crafts operated exclusively in 
water.” The failure of Congress specifically to mention seaplanes would seem 
to be a factor of some importance in statutory construction, particularly as it 
must be presumed that Congress was familiar with the legal problems which had 
previously arisen.® 





4. The principle has been applied in Europe for centuries, and in England, 
by virtue of statute since at least 1734. The first limitation of liability statute 
in this country was adopted in 1851 and with slight changes, the generai prin- 
ciples in force today are substantially the same as when then adopted. 

5. 46 USCA 183(a)—‘“The liability of the owner of any vessel, whether 
American or foreign, for any embezzlement, loss or destruction by any person 
of any property, goods or merchandise shipped or put on board of such vessel, 
or for any loss, damage, or injury by collision, or for any act, matter or thing, 
loss, damage, done, occasioned, or incurred, without the privity or knowledge of 
such owner or owners, shall not, except in the cases provided for in subsection 
(b) of this section, exceed the amount or value of the interest of such owner 
in such vessel and her freight then pending.” 

USCA 188—‘“Except as otherwise specifically provided therein, the 
provisions of section . . . 183, 183b, 183c, .. . of this title shall apply to all sea- 
going vessels used on lakes or rivers or in inland navigations, including canal 
boats, barges and lighters.” 

6. (a). In 1 USCA 3, it is provided: “The word ‘vessel’ includes every 
description of water craft or other artificial contrivance used or capable of being 
used as a means of transportation on water.” (Italics supplied.) (Derived from 
an act of 1866. 

(b). In 46 USCA 801, it is provided: “The term ‘vessel’ includes all water 
craft and other artificial contrivance of whatever description and at whatever 
stage of construction, whether on the stocks or lauached, which are used or are 
capable of being or are intended to be used as a means of ss 2 ee on 
water.” (Italics supplied.) (Derived from the Shipping Act of 

Evidently these definitions are to be applied to the limitation ‘of liability 
statutes. 

7. Dictionaries and legal works often attribute a broad meaning to the 
term ‘‘vessel.”” Black’s and Bouvier’s law dictionaries define the term to mean: 
“A ship, brig, sloop, or other craft used in navigation.” Webster defines it to 
mean: “Any structure, esp. a hollow one, made to float upon the water for pur- 
poses of navigation; a craft for navigation of the water, usually, specg., one 
larger than a common row-boat ; as a war vessel ; ; a passenger vessel ; alsoin modern 
use, any of various types of aircraft; a ship.” Corpus Juris Secundum, Vol. 21, 
p. 80, says: ‘“‘The word ‘vessel’ included every description of water craft or other 
artificial contrivance used, or capable of being used, as a means of transporta- 
tion on water; and if the business of employment of a vessel appertains to 
travel or trade and commerce on the water, it is subject to the admiralty juris- 
diction whatever may be its size, form, capacity, or means of propulsion, and 
the status of a craft as a vessel depends not on the use to which it is put, 
but on the use to which it is capable of being put.’’ American Jurisprudence 
Vol. 1, p. 562-31, says: “The term ‘vessel’ has been interpreted liberally and 
broadly, and indicates any structure used, or capable of being used, for trans- 
portation upon water, and of which movement, rather than fixity or permanence, 
is the predominant characteristic.” 

8. See cases cited in note 3, supra. 
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It must be admitted that courts by liberal construction of the statutes have 
held them to apply to objects which would scarcely seem to be “vessels.’”® 
The test which has been adopted for determining whether a craft is a “vessel,” 
is, the purpose of the craft and its capability for use in transportation—not 
whether it is actually so used.*° The method of propulsion seems to be imma- 
terial. It is difficult however to conclude that courts would ordinarily extend 
the definition of “vessel,” either under their own doctrine or as used in the 
statute, to include seaplanes.”? 

This position finds support in the fact that the court’s test of a “vessel” is 
similar to that established by general congressional definition. As the first of 
these definitions was passed in 1866,’? obviously seaplanes could not have been 
included. In 1916 when the second was adopted, seaplanes, though known, were 
not specifically referred to. Instead the language of 1866 was substantially 
reincorporated.*® 

Taking the words of the definite statutes literally, it would seem that a 
seaplane might be a “vessel” within the statutory requirements, for it might 
be considered as “capable of being used” as a means of transportation on water. 
However it is doubtful whether a seaplane would qualify as a “vessel” under the 
further clause, “intended to be used,’’** particularly as the words “capable of 
being used,” have been qualified by judicial construction to mean “practically” 

r “practicably” capable of being used.*° A seaplane does not fulfill such re- 
quirements. Primarily its function is to transport through the air, the use it 
makes of the water being for a negligible time only. Though perhaps “capable 
of being used” on water, it cannot be said that they were designed for such 
purpose. 

Yet to be considered is the effect of the Air Commerce Act of 1926, which 
provides that the “navigation and shipping laws of the United States’?® shall not 
apply to seaplanes and other aircraft. If the limitation of liability statutes may 
be considered as part of said laws, this provision is rather clear evidence of 
congressional intention to exclude seaplanes from the catagory of “vessels.” 

Cuar.es G. BricGLe, Jr. 


INFANTS—RECOVERY OF TRANSPORTATION FEES* 


Appeal from Municipal Court, Borough of Manhattan, First District. 
Action by Martha Vichnes, also known as Martha Whitney, an infant, etc., 





9. Thus rafts, floating elevators, pump boats, dredges, sunken boats, wrecks, 
derrick boats and floating dry docks have been held “ ee —— 

. Warn v. Easton and McMahon Transit Co. Y. Supp. 620 (1888) ; 
Charles Barnes Co. v. One Dredge Boat, et al, 169 red. 895 (1909); Cope v. 
Vallete Dry Dock Co. 119 U. S. 695 (1887). 

11. Examination of the use of the word ‘vessel’ wherever found in the 
twenty-six chapters of the general “Shipping’’ laws of the United States (46 
USCA.) confirms this position. Of these chapters, the limitation of liability 
statutes com ~~ only one (Chapter 8). No reason exists why the term 
“vessel” should be construed differently in chapter eight than in the remainder 
of the title. Though certain of the provisions might theoretically be construed 
to include seaplanes, such is not their natural construction. 

12. Note 6(a), supra. 
3. Note 6(b), supra. 
14, Note 6(b), supra. 

>. Evansville.and Bowling Green Packet Co. v. Chero Cola Co. et al., ag | 

Ss. 11396 (1926); Petition of Kansas City Bridge Co. 19 F. Supp. 9 (WwW 


16. Hf USCA 177 (a). “The navigation and shipping laws of the United 
States, including any definition of ‘‘vessel’’ or ‘vehicle’? found therein and 
including the rules for the prevention of collisions, shall not be construed to 
apply to seaplanes or other aircraft or to the navigation of vessels in relation 
to seaplanes or other aircraft. 

Vichnes v. Transcontinental & Western Air, Inc. 18 N.Y. >. 5 ae 603, 
(Supreme Court, Appellate Term, First Department, March 8, 1940 


Mos 
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against Transcontinental & Western Air, Incorporated. From an order of the 
Municipal Court of the City of New York, granting plaintiff’s motion for 
summary judgment, and from the judgment entered thereon, and from an 
order denying defendant’s motion for summary judgment, the defendant 
appeals. 

Judgment and order granting summary judgment reversed, and defendant's 
motion for summary judgment granted. 

Argued January term, 1940, before HAMMER, SHIENTAG, and 
NOONAN, JJ. 

PER CURIAM— 

(1) Since the facts are not in dispute the question presented is one of 
law. Plaintiff, a fifteen year old infant, paid defendant $160 for one meal and 
transportation from New York to Los Angeles. On returning to New York 
she repudiated the transaction, demanded return of the amount paid, and 
brought this action in which she has been granted summary judgment. No 
controlling authority sustaining such a determination has been brought to our 
attention, and we are unable to agree with the decision below. 

(2) The contracts of infants are voidable, not void, and there is no basis 
for rescisson here in view of the concession that the reasonable value of the 
transportation was the sum paid by plaintiff. 

Judgment and order granting summary judgment reversed, with $10 costs, 
and defendant's motion for summary judgment granted, with costs. 

SHIENTAG and NOONAN, JJ., concur. 

HAMMER, Justice. 

I concur. But I also observe that by sec. 513 of the Penal Law a common 
carrier of passengers who, without just cause or excuse, refuses to receive and 


carry a passenger, is guilty of a misdemeanor. The record shows no fact 
which would have justified defendant's refusal to receive and carry the plaintiff. 





1. This short opinion is given in full and without comment because of its 
very pertinent relationship to the subject matter of The Liability of an Infant for 
Flight Instruction by Cyril Hyde Condon (1939), 10 JOURNAL OF AIR LAW 
289, which article was prompted by the decision of the Supreme Judicial Court 
of Massachusetts in Adamowski v. Curtiss- Wright Flying Service, Inc., 15 N. E 
(2d) 467 (1938); 1938 U. S. Av. R. 38. 











